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CHAPTER  Vn. 


DISTRIBUTION  Or  FOWilRS. 


^517.  In  surveying  the  general  structure  of  the 
constitution  of  the  United  States,  we  are  naturally  led 
to  an  examination  of  the  fundamental  princq)ks,  on 
which  it  is  organized,  for  the  purpose  of  canying  into 
effect  the  objects  disclosed  in  the  preamble*  Erery 
government  must  include  within  its  scope,  at  least  if  it 
is  to  possess  suitable  stability  and  energy,  the  exercise 
of  the  three  great  powers,  upon  which  all  governments 
are  supposed  to  rest,  viz,  the  executive,  the  legislative, 
and  the  judicial  powers.  The  manner  and  extent,  in 
which  these  powers  are  to  be  exercised,  and  the  func- 
tionaries, in  whom  they  are  to  be  vested,  constitute  the 
great  distinctions,  wUch  are  known  in  the  forms  of 
government.  In  absolute  governments  the  whole 
executive,  legisfative,  and  judicial  powers  are,  at  least 
rn  their  final  result,  exclusively  confined  to  a  single  in- 
dividual ;  and  such  a  form  of  government  is  denominat- 
ed a  despotism,  as  the  whole  sovereignty  of  the  state  is 
vested  in  him.  If  the  same  powers  are  exclusively  con- 
fided to  a  few  persons,  constitutmg  a  permanent  sove- 
reign council,  the  government  may  be  appropriately 
denominated  an  absolute  or  despotic  Aristocracy.    If 
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i  exercised  by  the  people  at  large  in  their  origi- 
jreign  assemblies,  the  government  is  a  pure  and 
3  Democracy.     But  it  is  more  common  to  find 
owers  divided,  and  separately  exercised  by  in- 
ent  functionaries,  the  fxecutive  power  by  one 
lent,  the  legislative  by  another,  and  the  judi- 
a  third ;    and  in  these  cases  the  government 
?rly  deemed  a  mixed  one ;    a  mixed  monarchy, 
xecutive  power  is  hereditary  in  a  single  person ; 
1  aristocracy,  if  it  is  hereditary  in  several  chief- 
•  families  ;  and  a  mixed  democracy  or  republic, 
lelegated  by  election,  and  is  not  hereditary.    In 
monarchies  and  aristocracies  some  of  the  func- 
s  of  the  legislative  and  judicial  powers  are,  or  at 
ay  be,  hereditary.      But  in  a  representative  re- 
l11  power  emanates  from  the  people,  and  is  ex- 
by  their  choice,  and  never  extends  beyond  the 
the  individuals,  to  whom  it  is  entrusted.    It  may 
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the  executive,  the  legislative,  and  the  judicial,  among 
different  functionaries,  has  been  a  favorite  policy  with 
patriots  and  statesmen.  It  has  by  many  been  deemed 
a  maxim  of  vital  importance,  that  these  powers  should 
for  ever  be  kept  separate  and  distinct.  And  according- 
ly we  find  it  laid  down  with  emphatic  care  in  the  bill  of 
rights  of  several  of  the  state  constitutions.  In  the  con- 
stitution of  Massachusetts,  for  example,  it  is  declared, 
that  ^in  the  government  of  this  commonwealth,  the 
legislative  department  shall  never  exercise  the  execu- 
tive and  judicial  powers,  or  either  of  them  ;  the  execu- 
tive shall  never  exercise  the  legislative  and  judicial 
powers,  or  either  of  them ;  the  judicial  shall  never  ex- 
ercise the  legislative  and  judicial  powers,  or  either  o( 
them ;  to  the  end  it  may  be  a  government  of  laws  and 
not  of  men. "  ^  Other  declarations  of  a  similar  char- 
acter are  to  be  found  in  other  state  constituuons.' 
\  ^  520.  Montesquieu  seems  to  have  been  the  first,  who, 

with  a  truly  philosophical  eye,  surveyed  the  political 
truth  involved  in  this  maxim,  in  its  full  extent,  and  gave 
to  it  a  paramount  importance  and  value.  As  it  is  tacitly 
assumed,  as  a  hmdamental  basis  in  the  constitutbn  o( 
the  United  States,  in  the  distribution  of  its  powers,  it 
may  be  worth  inquiiy,  what  is  the  true  nature,  object, 

I  Bill  of  Rights,  article  30. 

*  The  Federalist  No.  47.  —  It  has  been  remarked  by  Mr.  J.  Adams,  that 
the  practicability  or  the  duration  of  a  repablic,  in  which  there  ia  a  gor- 
ernor,  a  senate,  and  a  house  of  representatives,  is  doubted  by  Tacitof, 
though  he  admits  the  theory  to  be  laudable.    Cunctas  nationea  etnrbea 
;  populus,  aut  priores,  aut  singuli  regunt     Delecta  ex  his  et  conatitota 

i  reipublicsB  forma  laudari   facilius  quam   inveniri,  vel  si  evanit,  hand 

diuturoa  esse  potest    Tacit  Ann.  lib.  14.    Cicero  asserts,  **  Statuo  ease 
optirae  constitutam  rempublicam,  que  ez  tribus  generibus  illia,  regali, 
;  optimo,  et  popular!,  modice  confusa."    Cic  Frag,  de  Repub.*  The  Brit- 

ish government  perhaps  answers  more  nearly  to  the  form  of  government 
proposed  by  these  writers,  than  what  we  in  modem  times  should  esteem 
stricUy  a  republic. 

*  1  Adam!*!  Amer.  Conttitntionf,  Prefltea,  10. 
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Int  of  the  maxim,  and  of  the  reasoning;,  by  which 
ported.     The  remarks  of  Montesquieu  on  this 

will  be  found  in  a  professed  commentary  upon 
Ititution  of  England.'  "When,"  says  he,  "the 
■e  and  executive  powers  are  united  in  the  same 
pr  in  the  same  body  of  magistrates,  there  can  be 
Ity,  because  apprehensions  may  arise,  lest  the 
Inarch  or  senate  should  enact  tyrannical  laws,  to 
I  them  in  a  tyrannical  manner.  Agton  ;  there  is  no 
If  the  judiciary  power  be  not  separated  from  the 
Te  and  executive.  Were  it  joined  with  the 
me,  the  life  and  liberty  of  the  subject  would  be 

\  to  arbitrary  control ;  for  the  judge  would  be 
lilator.  Were  it  joined  to  the  executive  power, 
le  might  behave  with  violence  and  oppression, 
would  be  an  end  of  every  thing,  were  the  same 
I  the  same  body,  whether  of  the  nobles,  or  of  the 
■to  exercise  these  three  powers,  that  of  enacting 
Tat  of  executing  the  public  resolutions,  and  of 
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there  can  be  no  public  liberty.  The  magistrate  may 
enact  tyrannical  laws,  and  execute  them  in  a  tyrannical 
manner,  since  he  is  possessed,  in  quality  of  dispenser  of 
justice,  with  all  the  power,  which  he,  as  legislator,  thinks 
proper  to  give  himself.  But  where  the  legislative  and 
executive  authority  are  in  distinct  hands,  the  former  will 
take  care  not  to  entrust  the  latter  with  so  large  a  power, 
as  may  tend  to  the  subversion  of  its  own  independence, 
and  therewith  of  the  liberty  of  the  subject"  Again ; 
"  In  this  distinct  and  separate  existence  of  the  judicial 
power  in  a  peculiar  body  of  men,  nominated,  indeed, 
by,  but  not  removeable  at,  the  pleasure  of  the  crown, 
consists  one  main  preservative  of  the  public  liberty ; 
which  cannot  long  subsist  in  any  state,  unless  the  ad- 
ministration of  common  justice  be  in  some  degree  sep- 
arated from  the  legislative,  and  also  the  executive  pow- 
er. Were  it  joined  with  the  legislative,  the  life,  liberty, 
and  property  of  the  subject  would  be  in  the  hands  of 
arbitrary  judges,  whose  decisions  would  then  be  regu- 
lated only  by  their  opinions,  and  not  by  any  fundamen- 
tal principles  of  law ;  which,  though  legislators  may 
depart  from,  yet  judges  are  bound  to  observe.  Were 
it  joined  with  the  executive,  this  union  might  soon  be 
an  overbalance  for  the  legislative."  * 

1  1  Black.  Comm.  269.  See  1  Wilson's  Law  Lectures,  394,  399,  400, 
407,408,409;  Woodeson's  Elem.  of  Jurisp.  53,  56.— The  remarks  of 
Dr.  Paley,  on  the  same  subject,  are  full  of  his  usual  practical  sense. 
^  The  first  maxim,"  says  he,  "  of  a  free  state  is,  that  the  laws  be  made 
by  one  set  of  men,  and  administered  by  another ;  in  other  words,  that 
the  legislative  and  judicial  characters  be  kept  separate.  When  these 
offices  are  united  in  the  same  person  or  assembly,  particular  laws 
are  made  for  particular  cases,  springing  oftentimes  from  partial  motives, 
and  directed  to  private  ends.  Whilst  they  are  kept  separate,  general 
laws  are  made  by  one  body  of  men,  without  foreseeing  whom  they  may 
affect ;  and,  when  made,  they  must  be  applied  by  the  other,  let  them  af- 
fect whom  they  wiU. 

^  For  the  sake  of  illustration  let  it  be  supposed,  in  this  country,  either 


CONSTITUTION  OF  THE  U.  STATUS.     [bOOK  III. 

I2.  And  the  Federalist  has,  w  ith  equal  point  and 
,  remarked,  that  "  the  accumulation  ol'  all  pow- 
Kislative,  executive,  and  judiciary,  m  the  same 
I  whether  of  one,  a  few,  or  many,  and  whether 
iary,  self-appointed,  or  elective,  may  be  justly 
Inced  the  very  deliultion  of  tyranny."  * 

a  being  laid  aside,  tlie  courta  of  Wealminstcr  Hail  made 

Ji  laws  ;  or,  Uiat  the  Iwo  iiijiisea  of  parlinment,  with  the  king  at 

Id,  tried  anij  decided  causes  nt  tlieir  bar.     It  is  evident,  in  the 

;,  that  the  deciaions  of  such  n  judicature  would  lie  so  many 

1,  in  the  Bi^cond  pluce,  lliat,  when  the  paTtien  and  the  interests 

:ti?il  by  the  laws  were  known,  tlie  inclinBtions  of  the  low-mak- 

ineviCiibly  attach  on  one  side  or  Uie  other ;   and  that  where 

c  neither  any  fixed  rules  to  regulate  their  determi nations,  nor 

ior  power  to  control  tlieir  proceedings,  these  inclinntiona  would 

vith  the  integrity  of  public  justice.     The  conneqaence  of  which 

|thnt  the  Bubjecls  of  surh  a  constitution  would  live  eithcT  wilh- 

il  laws,  that  is,  without  any   known  pre-established  rules 

I   whatever;    or  under  Ijlwb  made  for  particular  persons, 

Iking  oftlie  contra  dinions  and  iniquity  of  the  motives,  to  which 

111  Lheir  origin. 

ingers,  by  the  division  ofthelcgistative  and  judicial  functions, 
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^  623.  The  general  reasoning,  by  which  the  maxim 
is  supported,  mdependently  of  the  just  weight  of  the 
authority  in  its  support,  seems  entirely  satisfactory. 
What  is  of  far  more  value  than  any  mere  reasoning, 
experience  has  demonstated  it  to  be  founded  in  a  just 
view  of  the  nature  of  government,  and  the  safety  and 
liberty  of  the  people.  And  it  is  no  small  commendation 
of  the  constitution  of  the  United  States,  that  instead  of 
adopting  anew  theory,  it  has  placed  this  practical  truth, 
as  the  basis  of  its  organization.  It  has  placed  the  legis-* 
lative,  executive,  and  judicial  powers  in  different  hands. 
It  has,  as  we  shall  presently  see,  made  their  term  of 
office  and  their  organization  different ;  and,  for  objects  of 
permanent  and  paramount  importance,  has  given  to  the 
judicial  department  a  tenure  of  office  during  good  be 

governnaent  It  will  be  no  alleviation,  that  these  powers  will  be  exer- 
cised by  a  plurality  of  hands,  and  not  by  a  single  one.  One  hundred 
and  seventy-three  despots  would  surely  he  as  oppressive  as  one.  Let 
thoee,  who  doubt  it,  turn  their  eyes  on  the  republic  of  Venice.  An  elec- 
tive despotism  is  not  the  government  we  fought  for ;  but  one,  which 
shoald  not  only  be  founded  on  free  principles,  but  in  which  the  powers 
of  government  should  be  so  divided  and  balanced  among  several  bodies  of 
magistracy,  as  that  no  one  could  transcend  their  legal  limits  without  be- 
ing effectually  checked  and  restrained  by  the  others  "  Yet  Virginia 
lived  voluntarily  under  this  constitution  more  tlian  fifly  years;*  and, 
notwithstanding  this  solemn  warning  by  her  own  favourite  statesman,  in 
the  recent  revision  of  her  old  constitution  and  the  formation  of  a  new 
one,  she  has  not  in  this  respect  changed  the  powers  of  the  governments 
The  legislature  still  remains  with  all  its  great  powers. 

No  person,  however,  has  examined  this  whole  subject  more  profoundly, 
and  with  more  illustrations  from  history  and  political  philosophy,  than 
Mr.  John  Adams,  in  his  celebrated  Defence  of  the  American  Constitu-* 
lions.    It  deserves  a  thorough  perusal  by  every  statesman. 

Milton  was  an  open  advocate  for  concentrating  all  powers,  legislative 
and  executive,  in  one  body ;  and  his  opinions,  as  well  as  those  of  some 
other  men  of  a  philosophical  cast,  are  sufficiently  wild  and  extravagant 
to  put  us  upon  our  guard  against  too  much  reliance  on  mere  authority .f 

«  Bm  9  Pitkin's  Hift.  398,  S99,  300. 

t  8m  1  Adama'i  Daf.  of  Amer.  Cooai.  365  to  37f. 
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while  it  has  limited  each  of  the  others  to  a 
?ears. 

But  when  we  speak  of  a  separation  of  the 
;at  departments  of  government,  and  maintain, 

separation  is  indispensable  to  public  hberty, 
)  understand  this  maxim  in  a  limited  sense. 
meant  to  affirm,  that  they  must  be  kept  wholly 
■ely  separate  and  distinct,  and  have  no  common 
nnexion  or  dependence,  the  one  upon  the  other, 
lightest  degree.  The  true  meaning  is,  that 
e  power  of  one  of  these  departments  should 
sercised  by  the  same  hands,  which  possess  the 
iwer  of  either  of  the  other  departments ;  and 
I  exercise  of  the  whole  would  subvert  the  prin- 
a  free  constitudon.  This  has  been  shown  with 
;arness  and  accuracy  by  the  authors  of  the 
it.'  It  was  obviously  the  view  taken  of  the 
•y  Montesquieu  and  Blackstone  in  their  Com- 
s ;  for  they  were  each  speaking  with  approba- 

OH.   VII.]  DISTRIBUTIOlf  OF  POWERS*  9 

impart  to  them  a  legislative  force  and  operation.  He 
also  possesses  the  sole  appointing  power  to  the  judicial 
department,  though  the  judges,  when  once  appointed, 
are  not  subject  to  his  will,  or  power  of  removal  The 
house  of  lords  also  constitutes,  not  only  a  vital  and  in- 
dependent branch  of  the  legislature,  but  is  also  a  great 
constitutional  council  of  the  executive  magistrate,  and 
is,  in  the  last  resort,  the  highest  appellate  judicial  tribu- 
nal. Again;  the  other  branch  of  the  legislature,  the 
commons,  possess,  in  some  sort,  a  portion  of  the  execu- 
tive and  judicial  power,  in  exercising  the  power  of 
accusation  by  impeachment ;  and  in  this  case,  as  also  in 
the  trial  of  peers,  the  house  of  lords  sits  as  a  grand  court 
of  trials  for  public  offences.  The  powers  of  the  judi- 
ciary department  are,  mdeed,  more  narrowly  ^confined  to 
then*  own  proper  sphere.  Yet  still  the  judges  occasionally 
assist  in  the  deliberations  of  the  house  of  lords  by  giv- 
ing then*  opinions  upon  matters  of  law  referred  to  them 
for  advice ;  and  thus  they  may,  in  some  sort,  be  deemed 
assessors  to  the  lords  in  their  legislative,  as  well  as  judi- 
cial capacity.* 

^  526.  Mr.  Justice  Blackstone  has  illustrated  the 
advantages  of  an  occasional  mixture  of  the  legislative 
and  executive  functions  in  the  English  constitution  in 
a  striking  manner.  "  It  is  highly  necessary,"  says  he, 
"  for  preservmg  the  balance  of  the  constitution,  that  the 
executive  power  should  be  a  branch,  though  not  the 
whole  of  the  legislative.  The  total  union  of  them,  we 
have  seen,  would  be  productive  of  tyranny.  The  total 
disjunction  of  them,  for  the  present,  would,  in  the  end, 
produce  the  same  effects  by  causing  that  imion,  against 
which  it  seems  to  provide.     The  legislative  would  soon 

1  The  Federalist.  No.  47;  De  Lolme  on  the  English  Constitution,  B. 
3,  ch.  3. 
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become  t3rrannical  by  making  continual  encroachments, 
and  gradually  assuming  to  itself  the  rights  of  the  execu- 
tive power,  &c.  To  hinder,  therefore,  any  such 
encroachments,  the  king  is,  himself,  a  part  of  the  parlia- 
inent ;  and,  as  this  is  the  reason  of  his  bemg  so,  very 
properly,  therefore,  the  share  of  legislation,  vi^hich  the 
constitution  has  placed  in  the  crown,  consists  in  the 
power  of  rejecting^  rather  than  resolving ;  this  being 
sufficient  to  answer  the  end  proposed.  For  we  may 
apply  to  the  royal  negative,  in  this  instance,  what  Cice- 
ro observes  of  the  negative  of  the  Roman  tribunes, 
that  the  crown  has  not  any  power  of  domg  wrong ;  but 
merely  of  preventing  wrong  from  being  done.  The 
crown  cannot  begin  of  itself  any  alterations  in  the  pres- 
ent established  law ;  but  it  may  approve,  or  disapprove 
of  the  alterations  suggested,  and  consented  to  by  the 
two  houses.*'  ^ 

§  526.  Notwithstanding  the  memorable  terms,  in 
wluch  this  maxim  of  a  division  of  powers  is  mcorporat- 
ed  into  the  bill  of  rights  of  many  of  our  state  constitu- 
tions, the  same  mixture  will  be  found  provided  for,  and 
indeed  required  in  the  same  solemn  instruments  of  gov- 
ernment. Thus,  the  governor  of  Massachusetts  exer- 
cises a  part  of  the  legislative  power,  possessing  a  quali- 
fied negative  upon  all  laws.  The  house  of  representa- 
tives is  a  grand  inquest  for  accusation ;  and  the  senate 
is  a  high  court  for  the  trial  of  impeachments.  The  gov- 
ernor, with  the  advice  of  the  executive  council,  pos- 
sesses the  power  of  appointment  in  general ;  but  the 
i^pointment  of  certain  officers  still  belongs  to  the  sen- 
ate and  house  of  representatives.  On  the  other  hand, 
although  the  judicial  department  is  distinct  from  the 


1  1  Black.  Comm.  154. 
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executive  and  legislative  in  many  respects,  either  branch 
may  require  the  advice  of  the  judges,  upon  solemn 
questions  of  law  referred  to  them.  The  same  general 
division,  with  the  same  occasional  mixture,  may  be  found 
in  the  constitutions  of  other  states.  And  in  some  of 
them  the  deviations  from  the  strict  theory  are  quite  re- 
markable. Thus,  until  the  late  revision,  the  constitu- 
tion of  New- York  constituted  the  governor,  the  chan- 
cellor, and  the  judges  of  the  Supreme  Court,  or  any 
two  of  them  with  the  governor,  a  council  of  revision^ 
which  jpossessed  a  qualified  negative  upon  all  laws  pass- 
ed by  the  senate  and  house  of  representatives.  And, 
now,  the  chancellor  and  the  judges  of  the  Supreme 
Court  of  that  state  constitute,  with  the  senate,  a  court 
of  impeachment,  and  for  the  correction  of  errors.  In 
New-Jersey  the  governor  is  appointed  by  the  legisla- 
ture, and  is  the  chancellor  and  ordinary,  or  surrogate^  a 
member  of  the  Supreme  Court  of  Appeals,  and  presi- 
dent, with  a  casting  vote,  of  one  of  the  branches  of  the 
legislature.  In  Virginia  the  great  mass  of  the  appoint- 
ing power  is  vested  in  the  legislature.  Indeed,  there 
is  not  a  single  constitution  of  any  state  in  the  Union, 
which  does  not  practically  embrace  some  acknowledg- 
ment of  the  maxim,  and  at  the  same  time  some  admix- 
ture of  powers  constituting  an  exception  to  it.^ 

^  627.  It  would  not,  perhaps,  be  thought  important 
to  have  dwelt  on  this  subject,  if  originally  it  had  not 
been  made  a  special  objection  to  the  constitution  of  the 
United  States,  that  though  it  professed  to  be  founded 
upon  a  division  of  the  legislative,  executive,  and  judi- 
cial departments,  yet  it  was  really  chargeable  with  a 
departure  from  the  doctrine  by  accumulating  m  some 

1  Tbe  Federalist,  No.  47,  48. 
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2s  the  diflferent  powers  in  the  same  hands,  and 
ixture  of  them  in  others ;  so,  that  it,  in  effect, 
ed  the  maxim,  and  could  not  but  be  dangerous 
3ublic  bberty.'    The  fact  must  be  admitted,  that 
1  occasional  accumulation  and  mixture  exists ; 
conclusion,  that  the  system  is  therefore  danger- 
the  public  liberty,  is  wholly  inadmissible.     If  the 
)n  were  well  founded,  it  would  apply  with  equal, 
some  cases  with  far  greater  force  to  most  of  our 
onstitutions ;  and    thus    the   people   would   be 
theb"  own  worst  enemies,  by  embodying  in  their 
nstitutions  the  means  of  overthrowing  their  lib- 

8.  The  authors  of  the  Federalist  thought  this 
a  matter  of  vast  importance,  and  accordingly 

ed  upon  it  a  most  elaborate  commentary.     At 

sent  time  the  objection  may  not  be  felt,  as  pos- 
much  practical  force,  since  experience  has  de- 

ite^th^aUac^l^h^uegestions^r^hicM^^^^ 
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the  others,  the  degree  of  separation,  which  the  maxim 
requires,  as  essential  to  a  free  government,  can  never 
in  practice  be  duly  maintained.'*  ^ 

^  629.  It  is  proper  to  premise,  that  it  is  agreed  on 
all  sides,  that  the  powers  belonging  to  one  department 
ought  not  to  be  directly  and  completely  administered 
by  either  of  the  other  departments ;  and,  as  a  corollary, 
that,  in  reference  to  each  other,  neither  of  them  ought 
to  possess,  directly  or  indirectly,  an  overruling  mfluence 
in  the  administration  of  their  respective  powers.*  Power, 
however,  is  of  an  encroaching  nature,  and  it  ought  to 
be  effectually  restrained  from  passing  the  limits  assign- 
ed to  it.  Having  separated  the  three  great  depart- 
ments by  a  broad  line  from  each  other,  the  difficult 
task  remains  to  provide  some  practical  means  for  the 
security  of  each  against  the  meditated  or  occasional  in- 
vasions of  the  others.  Is  it  sufficient  to  declare  on 
parchment  in  the  constitution,  that  each  shall  remam, 
and  neither  shall  usurp  the  functions  of  the  other  1  No 
one,  well  read  in  history  in  general,  or  even  in  our  own 
history  during  the  period  of  the  existence  of  our  state 
constitutions,  will  place  much  reliance  on  such  declara- 
tions. In  the  first  place,  men  may  and  will  differ,  as  to 
the  nature  and  extent  of  the  prohibition.  Their  wishes 
and  their  interests,  the  prevalence  of  faction,  an  appa- 
rent necessity,  or  a  predominant  popularity,  will  give  a 
strong  bias  to  their  judgments,  and  easily  satisfy  them 
with  reasoning,  which  has  but  a  plausible  colouring. 
And  it  has  been  accordingly  found,  that  the  theory  has 
bent  under  the  occasional  pressure,  as  well  as  under  the 
occasional  elasticity  of  public  opinion,  and  as  well  in  the 
states,  as  in  the  general  government  under  the  confed- 

1  The  Federalist,  No.  48.  «  The  Fede?alist,  No.  48. 
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eration.  Usurpations  of  power  have  been  notoriously 
assumed  by  particular  departments  in  each ;  and  it  has 
often  happened,  that  these  very  usurpations  have  re- 
ceived popular  favour  and  indulgence.^ 

§  630.  In  the  next  place,  in  order  to  preserve  in  full 
vigour  the  constitutional  barrier  between  each  depart- 
ment, when  they  are  entirely  separated,  it  is  obviously 
indispensable,  that  each  should  possess  equally,  and  in 
the  same  degree,  the  means  of  self-protection.  Now, 
in  point  of  theory,  this  would  be  almost  impracticable, 
if  not  impossible ;  and  in  point  of  fact,  it  is  well  known, 
that  the  means  of  self-protection  in  the  different  depart- 
ments are  unmeasurably  disproportionate.  The  judi- 
ciary is  incomparably  the  weakest  of  either ;  and  must 
for  ever,  in  a  considerable  measure,  be  subjected  to  the 
legislative  power.  And  the  latter  has,  and  must  have, 
a  controlling  influence  over  the  executive  power,  smce 
it  holds  at  its  own  command  all  the  resources,  by  which 
a  chief  magistrate  could  make  himself  formidable.  It 
possesses  the  power  over  the  purse  of  the  nation,  and 
the  property  of  the  people.  It  can  grant,  or  withhold 
supplies ;  it  can  levy,  or  withdraw  taxes ;  it  can  un- 
nerve  the  power  of  the  sword  by  striking  down  the 
arm,  which  wields  it. 

§  631.  De  Lolme  has  said,  with  great  emphasis,  "It 
is,  without  doubt,  absolutely  necessary  for  securing  the 
constitution  of  a  state,  to  restrain  the  executive  power ; 
but  it  is  still  more  necessary  to  restrain  the  legislative. 
What  the  former  can  duly  do  by  successive  steps, 
(I  mean  subvert  the  laws,)  and  through  a  longer,  or  a 
shorter  train  of  enterprises,  the  latter  does  in  a  moment 
As  its  bare  will  can  give  being  to  the  laws,  so  its  bare 


1  The  Federalilt,  No.  48.    See  also  The  Federalist,  No.  98, 42. 
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• 

will  can  also  annihilate  them ;  and  if  I  may  be  permit* 
ted  the  expression,  the  legislative  power  can  change 
the  constitution,  as  God  created  the  light  In  order, 
therefore,  to  insure  stability  to  the  constitution  of  a 
state,  it  is  indispensably  necessary  to  restrain  the  legis- 
lative authority.  But,  here,  we  must  observe  a  differ- 
ence between  the  legislative  and  executive  powers. 
The  latter  may  be  confined,  and  even  is  more  easily  so, 
when  undivided  The  legislative,  on  the  contrary,  in 
order  to  its  being  restrained,  should  absolutely  be  di- 
vided.'' ^ 

§  632.  The  truth  is,  that  the  legislative  power  is  the 
great  and  overruling  power  in  every  free  government 
It  has  been  remarked  with  equal  force  and  sagacity, 
that  the  legislative  power  is  every  where  extending  the 
sphere  of  its  activity,  and  drawing  all  power  into  its 
impetuous  vortex.  The  founders  of  our  republics,  wise 
as  they  were,  under  the  influence  and  the  dread  of  the 
royal  prerogative,  which  was  pressing  upon  them,  never 
for  a  moment  seem  to  have  turned  their  eyes  from  the 
immediate  danger  to  liberty  from  that  source,  combined, 
as  it  was,  with  an  hereditary  authority,  and  an  heredi- 
tary peerage  to  support  it  They  seem  never  to  have 
recollected  the  danger  from  legislative  usurpation,  which, 
by  ultimately  assembling  all  power  in  the  same  hands, 
must  lead  to  the  same  tyranny,  as  is  threatened  by  ex- 
ecutive usurpations.  The  representatives  of  the  people 
will  watch  with  jealousy  every  encroachment  of  the 
executive  magistrate,  for  it  trenches  upon  their  own 
authority.  But,  who  shall  watch  the  encroachment  of 
these  representatives  themselves?  Will  they  be  as 
jealous  of  the  exercise  of  power  by  themselves,  as  by 

1  De  Lolme,  B.  d,  ch.  3. 
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Others  ?  In  a  representative  republic,  where  the  ex- 
ecutive magistracy  is  carefully  limited,  both  in  the  ex- 
tent and  duration  of  its  power;  and  where  the  legisla- 
tive power  is  exercised  by  an  assembly,  which  is  in- 
spired, by  a  supposed  influence  over  the  people,  with 
an  intrepid  confidence  in  its  own  strength;  which  is 
sufficiently  numerous  to  feel  all  the  passions,  which  ac- 
tuate the  multitude ;  yet  not  so  numerous,  as  to  be  in- 
capable of  pursuing. the  objects  of  its  passions  by  means, 
which  reason  prescribes ;  it  is  easy  to  see,  that  the 
tendency  to  the  usurpation  of  power  is,  if  not  constant, 
at  least  probable ;  and  that  it  is  against  the  enterprising 
ambition  of  this  department,  that  the  people  may  well 
indulge  all  their  jealousy,  and  exhaust  all  their  precau- 
tions.^ 

§  533.  There  are  many  reasons,  which  may  be  as- 
signed for  the  engrossing  influence  of  the  legislative 
department.  In  the  first  place,  its  constitutional  pow- 
ers are  more  extensive,  and  less  capable  of  being 
brought  within  precise  limits,  than  those  of  either  of  the 
other  departments.  The  bounds  of  the  executive 
authority  are  easily  marked  out,  and  defined.  It  reaches 
few  objects,  and  those  are  known.  It  cannot  transcend 
them,  without  being  brought  in  contact  with  the  other 
departments.  Laws  may  check  and  restrain,  and  bound 
its  exercise.  The  same  remarks  apply  with  still  greater 
force  to  the  judiciary.  The  jurisdiction  is,  or  may  be, 
bounded  to  a  few  objects  or  persons;  or,  however 
general  and  unlimited,  its  operations  are  necessarily 
confined  to  the  mere  administration  of  private  and  pub- 
lic justice.  It  cannot  punish  without  law.  It  cannot 
create  controversies  to  act  upon.     It  can  decide  only 


1  The  Federalist,  No.  48, 49. 
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upon  rights  and  cases,  as  they  are  brought  by  others  be- 
fore it.  It  can  do  nothing  for  itself.  It  must  do  every 
thing  for  others.  It  must  obey  the  laws ;  and  if  it  cor- 
ruptly administers  them,  it  is  subjected  to  the  power  of 
impeachment  On  the  other  hand,  thfe  legislative  power, 
except  in  the  few  cases  of  constitutional  prohibition,  is 
unlimited.  It  is  for  ever  varying  its  means  and  its  ends. 
It  governs  the  institutions,  and  laws,  and  public  policy 
of  the  country.  It  regulates  all  its  vast  interests.  It  dis- 
poses of  all  its  property.  Look  but  at  the  exercise  of 
two  or  three  branches  of  its  ordinary  powers.  It  levies 
all  taxes ;  it  directs  and  appropriates  all  supplies ;  it 
gives  the  rules  for  the  descent,  distribution,  and  de- 
vises of  all  property  held  by  individuals.  It  controls 
the  sources  and  the  resources  of  wealth.  It  changes 
at  its  will  the  whole  fabric  of  the  laws.  It  moulds  at  its 
pleasure  almost  all  the  mstitutions,  which  give  strength, 
and  comfort,  and  dignity  to  society. 

§  634.  In  the  next  place,  it  is  the  direct,  viwble  rep- 
resentative of  the  will  of  the  people  in  all  the  changes 
of  times  and  circumstances.  It  has  the  pride,  as  well 
as  the  power  of  numbers.^  It  is  easily  moved  and 
steadily  moved  by  the  strong  impulses  of  popular  feel- 
mg,  and  popular  odium.  It  obeys,  without  reluctance, 
the  wishes  and  the  will  of  the  majority  for  the  time 
being.  The  path  to  public  favour  lies  open  by  such 
obedience ;  and  it  finds  not  only  support,  but  impunity, 
in  whatever  measures  .  the  majority  advises,  even 
though  they  transcend  the  constitutional  limits.  It  has 
no  motive,  therefore,  to  be  jealous,  or  scrupulous  in  its 
own  use  of  power ;  and  it  finds  its  ambition  stimulated, 

1  ".Numerous  assemblies,"  says  Mr.  Turgot,  '^  are  swayed  in  their  de- 
bates  by  the  smallest  motives." 
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and  its  arm  strengthened  by  the  countenance,  and  the 
courage  of  numbers.  These  views  are  not  alone  those 
of  men,  who  look  with  apprehension  upon  the  fate  of 
republics ;  but  they  are  also  freely  admitted  by  some 
of  the  strongest  advocates  for  popular  rights,  and  the 
permanency  of  republican  institutions.^  Our  domestic 
history  furnishes  abundant  examples  to  verify  these 
suggestions.' 

§  635.  If,  then,  the  legislative  power  possesses  a 
decided  preponderance  of  influence  over  either  or 
both  of  the  others  ;  and  if,  in .  its  own  separate  struc- 
ture, it  furnishes  no  effectual  security  for  the  others,  or 
for  its  own  abstinence  from  usurpations,  it  vnH  not  be 
suflScient  to  rely  upon  a  mere  constitutional  division  of 
the  powers  to  insure  our  liberties.' 

§  536,  What  remedy,  then,  can  be  proposed,  ade- 
quate for  the  exigency  1  It  has  been  suggested,  that 
an  appeal  to  the  people,  at  stated  times,  might  redress 
any  inconveniences  of  this  sort.  But,  if  these  be  fre- 
quent, it  will  have  a  tendency  to  lessen  that  respect 
for,  and  confidence  in  the  stability  of  our  constitutions, 
which  is  so  essential  to  their  salutary  influence.  If  it 
be  true,  that  all  governments  rest  on  opinion,  it  is  no 
less  true,  that  the  strength  of  opinion  in  each  individ- 
ual, and  its  practical  influence  on  his  conduct,  depend 
much  upon  the  number,  which  he  supposes  to  have 
entertained  the  same  opinion.^  There  is,  too,  no  small 
danger  in  disturbing  the  public  tranquillity  by  a  fre- 

1  See  Mr.  Jefferson's  very  striking  remarks  in  his  Notes  on  Virgiuia^ 
p.  195, 196, 197,  248.  In  December,  1776,  and  again,  June,  178J,  the 
legislature  of  Virginia,  under  a  great  pressure,  were  near  passing;  an 
act  appointing  a  dictator.  lb.  p.  207, 

«  The  Federalist,  No.  48,  49. 

s  See  Jefferson's  Notes  on  Virginia,  195,  196,  197. 
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quent  recurrence  to  questions  respecting  the  funda- 
mental principles  of  government.^  Whoever  has  been 
present  in  any  assembly,  convened  for  such  a  purpose, 
must  have  perceived  the  great  diversities  of  opinion 
upon  the  most  vital  questions  ;  and  the  extreme  diffi- 
culty in  bringing  a  majority  tp  concur  in  the  long- 
sighted wisdom  of  the  soundest  provisions.  Tempo- 
rary feelings  and  excitements,  popular  prejudices,  an 
ardent  love  of  theory,  an  enthusiastic  temperament, 
inexperience,  and  ignorance,  as  well  as  preconceived 
opinions,  operate  wonderfully  to  blind  the  judgment, 
and  seduce  the  imderstanding.  It  will  probably  be 
found,  in  the  history  of  most  conventions  of  this  sort, 
that  the  best  and  soundest  parts  of  the  constitution, 
those,  which  give  it  permanent  value,  as  well  as  safe 
and  steady  operation,  are  precisely  those,  which  have  . 
enjoyed  the  least  of  the  public  favour  at  the  moment,  • 
or  were  least  esthnated  by  the  framers.  A  lucky  hit, 
or  a  strong  figure,  has  not  unfrequently  overturned  the 
best  reasoned  plan.  Thus,  Dr.  Franklin's  remark, 
that  a  legislature,  with  two  branches,  was  a  wagon, 
drawn  by  a  horse  before,  and  a  horse  behind,  m  oppo- 
site du-ections,  is  understood  to  have  been  decisive  in 
inducing  Pennsylvania,  in  her  original  constitution,  to 
invest  all  the  legislative  power  in  a  single  body.*  In 
her  present  constitution,  that  error  has  been  fortunately 
corrected.  It  is  not  believed,  that  the  clause  in  the 
constitution  of  Vermont  providing  for  a  septennial 
council  of  censors  to  inquire  into  the  infractions  of  her 
constitution  during  the  last  septenary,  and  to  recoA- 
mend  suitable  measures  to  the  legislature,  and  to  call, 

1  The*  Federalist,  No.  48,  5a 

9  1  Adams's  American  Constitations,  105, 106. 
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if  they  see  fit,  a  convention  to  amend  the  constitution, 
has  been  of  any  practical  advantage  in  that  state  in 
securing  it  against  legislative  or  other  usurpations, 
beyond  the  security  possessed  by  other  states,  having 
no  such  provision.^ 

§  637.  On  the  other  hand,  if  an  appeal  to  the  people, 
or  a  convention,  is  to  be  called  only  at  great  distances 
of  time,  it  will  afford  no  redress  for  the  most  pressing 
mischiefs.  And  if  the  measures,  which  are  supposed 
to  be  infractions  of  the  constitution,  enjoy  popular 
favour,  or  combine  extensive  private  interests,  or  have 
taken  root  in  the  habit  of  the  government,  it  is  obvious, 
that  the  chances  of  any  efiectual  redress  will  be  essen- 
tially diminished.' 

^  638.  But  a  more  conclusive  objection  is,  that  the 
decisions  upon  all  such  appeals  would  not  answer  the 
i  pmpose  of  maintaining,  or  restoring  the  constitutional 
equilibrium  of  the  government  The  remarks  of  the 
Federalist,  on  this  subject,  are  so  striking,  that  they 
scarcely  admit  of  abridgment  without  impairing  their 
force :  "  We  have  seen,  that  the  tendency  of  repub- 
**  lican  governments  is  to  aggrandizement  of  the  l^gis- 
**  lature  at  the  expense  of  the  other  departments.  The 
^appeals  to  the  people,  therefore,  would  usually  be 
•*made  by  the  executive  and  judiciary  departments. 
^  But  whether  made  by  one  or  the  other,  would  each 
^  side  enjoy  equal  advantages  on  the  trial  ?  Let  us 
"  view  their  different  situations.  The  members  of  the 
^executive  and  judiciary  departments  are  few  in  num- 
^^ber,  and  can  be  personally  known  to  a  small  part 

^  The  history  of  the  former  constitation  of  Pennsylvania,  and  the 
report  of  its  council  of  censors,  shows  the  little  value  of  provisions  of 
this  sort  in  a  strong  light    The  Federalist,  No.  48,  50. 

>  The  Federalist,  No.  SO. 
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**  only  of  the  people.  The  latter,  by  the  mode  of  their 
"  appointment,  as  well  as  by  the  nature  and  perma- 
"  nency  of  it,  are  too  far  removed  fix)m  the  people  to 
**  share  much  in  their  professions.  The  former  are 
"generally  objects  of  jealousy  ;  and  their  administra- 
**  tion  is  always  liable  to  be  discoloured  and  rendered 
**impopular.  The  members  of  the  legislative  depart- 
**  ment,  on  the  other  hand,  are  numerous.  They  are 
"distributed  and  dwell  among  the  people  at  large. 
"Their  connexions  of  blood,  of  friendship,  and  of 
"acquaintance,  embrace  a  great  proportion  of  the  most 
"influential  part  of  the  society.  The  nature  of  their 
"  public  trust  implies  a  personal  weight  with  the  peo- 
"ple,  and  that  they  are  more  immediately  the  confi- 
"  dential  guardians  of  their  rights  and  liberties.  With 
"  these  advantages  it  can  hardly  be  supposed,  that  the 
"  adverse  party  would  have  an  equal  chance  of  a  favour- 
"able  issue.  But  the  legislative  party  would  not  only 
"  be  able  to  plead  their  case  most  successfully  with  the 
"  people ;  they  would  probably  be  constituted  them- 
"  selves  the  judges.  The  same  mfluence,  which  had 
"gained  them  an  election  into  the  legislature,  would 
"  gain  them  a  seat  in  the  convention.  If  this  should 
"  not  be  the  case  with  all,  it  would  probably  be  the 
"  case  with  many,  and  pretty  certainly  with  those 
"  leading  characters,  on  whom  every  thing  depends  in 
"such  bodies.  The  convention,  in  short,  would  be 
"  composed  chiefly  of  men,  who  had  been,  or  who 
"  actually  were,  or  who  expected  to  be,  members  of  the 
"  department,  whose  conduct  was  arraigned.  They 
"would  consequently  be  parties  to  the  very  ques- 
"  tion  to  be  decided  by  them."  ^ 


1  The  Federalist,  No.  48. — The  truth  of  this  reasoning,  as  well  as 
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§  539.  If,  then,  occasional  or  periodical  appeals  to 
the  people  would  not  afford  an  effectual  barrier  against 
the  inroads  of  the  legislature  upon  the  other  depart- 
ments of  the  government,  it  is  manifest,  that  resort 
must  be  had  to  some  contrivances  in  the  interior  struc- 
ture of  the  government  itself,  which  shall  exert  a  con- 
stant check,  and  preserve  the  mutual  relations  of  each 
with  the  other.  Upon  a  thorough  examination  of  the 
subject,  it  will  be  found,  that  this  can  be  best  accom- 
plished, if  not  solely  accomplished,  by  an  occasional 
mixture  of  the  powers  of  each  department  with  that  of 
the  others,  while  the  separate  existence,  and  constitu- 
tional independence  of  each  are  fully  provided  for. 
Each  department  should  have  a  will  of  its  own,  and 
the  members  of  each  should  have  but  a  limited  agency 
in  the  acts  and  appointments  .of  the  members  of  the 
others.  Each  should  have  its  own  mdependence 
secured  beyond  the  power  of  being  taken  away  by 
either,  or  both  of  the  others.  But  at  the  same  time  the 
relations  of  each  to  the  other  should  be  so  strong,  that 
there  should  be  a  mutual  interest  to  sustain  and  pro- 
tect each  other.  There  should  not  only  be  constitu- 
tional means,  but  personal  motives,  to  resist  encroach- 
ments of  one,  or  either  of  the  others.  Thus,  ambition 
would  be  made  to  counteract  ambition ;  the  desire  of 
power  to  check  power ;  and  the  pressure  of  interest  to 
balance  an  opposing  interest.^ 

§  640.    There  seems  no  adequate  method  of  pro- 
ducing this  result  but  by  a  partial  participation  of  each 


the  otter  inefficacy  of  any  such  periodical  conventions,  is  abundantly 
established  by  the  history  of  Pennsylvania  under  her  former  constitu- 
tion.* 

1  The  Federalist,  No.  48, 50,  51. 

*  The  Fedenliit,  No.  50.    8e6  8Pltkin*iHist.305,306. 
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in  the.  powers  of  the  other ;  and  by  mtroducing  kto 
every  operation  of  the  government  in  all  its  branches, 
a  system  of  checks  and  balances,  on  which  the  safety 
of  free  institutions  has  ever  been  found  essentially  to 
depend.  Thus,  for  instance,  a  guard  against  rashness 
and  violence  in  legislation  has  often  been  found,  by  dis- 
tributing the  power  among  different  branches,  each 
having  a  negative  check  upon  the  other.  A  guard  against 
the  inroads  of  the  legislative  power  upon  the  execu- 
tive has  been  in  like  manner  applied,  by  giving  the  lat- 
ter a  qualified  negative  upon  the  former ;  and  a  guard 
against  executive  mfluence  and  patronage,  or  unlawful 
exercise  of  authority,  by  requiring  the  concurrence  of 
a  select  council,  or  a  branch  of  the  legislature  in  ap- 
pointments to  office,  and  ih  the  discharge  of  other  high 
functions,  as  well  as  by  placing  the  command  of  the 
revenue  in  other  hands. 

§  541.  The  usual  guard,  applied  for  the  security  of 
the  judicial  department,  has  been  in  the  tenure  of 
office  of  the  judges,  who  commonly  are  to  hold  office 
during  good  behaviour.  But  this  is  obviously  an  inad- 
equate provision,  while  the  legislature  is  entrusted  with 
a  complete  power  over  the  salaries  of  the  judgi^s,  and 
over  the  jurisdiction  of  the  courts,  so  that  they  can 
alter,  or  diminish  them  at  pleasure.  Indeed,  the  judi- 
ciary is  naturally,  and  almost  necessarily  (as  has  been 
already  said)  the  weakest  depai-tment.^  It  can  "have 
no  means  of  influence  by  patronage.  Its  powers  can 
never  be  vrielded  for  itself.  It  has  no  command  over 
the  purse  or  the  sword  of  the  nation.  It  can  neither  lay 
taxes,  nor  appropriate  money,  nor  command  armies,  or 
appoint  to  offices.     It  is  never  brought  into  contact 

1  Montesq.  Spirit  of  Laws,  B.  11,  ch.  6. 
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with  the  people  by  the  constant  appeals  and  solicita- 
tions, and  private  intercourse,  which  belong  to  all  the 
other  departments  of  government  It  is  seen  only  in 
controversies,  or  in  trials  and  punishments.  Its  rigid 
justice  and  impartiality  give  it  no  claims  to  favour, 
however  they  may  to  respect.  It  stands  solitary  and 
unsupported,  except  by  that  portion  of  public  opinion, 
which  is  interested  only  in  the  strict  administration  of 
justice.  It  can  rarely  secure  the  sympathy,  or  zealous 
support,  either  of  the  executive,  or  the  legislature.  If 
they  are  not  (as  is  not  imfrequently  the  case)  jealous 
of  its  prerogatives,  the  constant  necessity  of  scrutiniz- 
ing the  acts  of  each,  upon  the  application  of  any  private 
person,  and  the  painful  duty  of  pronouncing  judgment, 
that  these  acts  are  a  departul*e  from  the  law  or  consti- 
tution, can  have  no  tendency  to  conciliate  kindness,  or 
nourish  influence.  It  would  seem,  therefore,  that  some 
additional  guards  would,  under  such  circumstances,  be 
necessary  to  protect  this  department  from  the  absolute 
dominion  of  the  others.  Yet  rarely  have  any  such 
guards  been  applied ;  and  every  attempt  to  introduce 
them  has  been  resisted  with  a  pertinacity,  which  de- 
monstrtates,  how  slow  popular  leaders  are  to  introduce 
checks  upon  their  own  power ;  and  how  slow  the  peo- 
ple are  to  believe,  that  the  judiciary  is  the  real  bulwark 
of  their  liberties.  In  some  of  the  states  the  judicial 
department  is  partially  combined  with  some  branches 
of  the  executive  and  legislative  departments ;  and  it  is 
believed,  that  in  those  cases,  it  has  been  found  no 
unimportant  auxiliary  in  preserving  a  wholesome  vig- 
our in  the  laws,  as  well  as  a  wholesome  administration 
of  public  justice. 

^  642.  How  far  the  constitution  of  the  United  States, 
in  the  actual  separation  of  these  departments,  and  the 
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occasional  mixtures  of  some  of  the  powers  of  each,  has 
accomplished  the  objects  of  the  great  maxim,  which  we 
have  been  considering,  will  appear  more  fully,  when  a 
survey  is  taken  of  the  particular  powers  confided  to 
each  department.  But  the  true  and  only  test  must, 
after  all,  be  experience,  which  corrects  at  once  the 
errors  of  theory,  and  fortifies  and  illustrates  the  eternal 
judgments  of  nature. 

^  543.  It  is  net  a  little  singular,  however,  (as  has 
been  already  stated,)  that  one  of  the  principal  objec- 
tions urged  against  the  constitution  at  the  time  of  its 
adoption  was  this  occasional  mixture  of  powers,^  upon 
which,  if  the  preceding  reasoning  (drawn,  as  must  be 
seen,  from  the  ablest  commentators)  be  well  founded, 
it  must  depend  for  life  and  practical  influence.  It  was 
said,  that  the  several  departments  of  power  were  dis- 
tributed, and  blended  in  such  a  manner,  as  at  once  to 
destroy  all  symmetry  and  beauty  of  form ;  and  to 
expose  some  of  the  essential  parts  of  the  edifice  to  the 
danger  of  being  crushed  by  the  disproportionate  weight 
of  the  other  parts.  The  objection,  as  it  presents  itself 
in  details,  will  be  more  accurately  examined  hereafter. 
But  it  may  here  be  said,  that  the  experience  of  more 
than  forty  years  has  demonstrated  the  entire  safety  of 
this  distribution,  at  least  in  the  quarter,  where  the  ob- 
jection was  supposed  to  apply  with  most  force.  If 
any  department  of  the  government  has  an  undue  influ- 
ence, or  absorbing  power,  it  certainly  has  not  been 
either  the  executive  or  judiciary. 

1  The  Federalist,  No.  47  ;  Id.  38. 
VOL.  II.  4 
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§  644.  The  first  article  of  the  constitution  contains 
the  structure,  organization,  and  powers,  of  the  legisla- 
ture of  the  Union.  Each  section  of  that  article,  and  in- 
deed, of  every  other  article,  will  require  a  careful  analy- 
sis, and  distinct  examination.  It  is  proposed,  therefore, 
to  bring  each  separately  under  review,  m  the  present 
commentaries,  and  to  unfold  the  reasons,  on.  which 
each  is  founded,  the  objections,  which  have  been  urged 
against  it,  and  the  interpretation,  so  far  as  it  can  sat- 
isfactorily be  ascertained,  of  the  terms,  in  which  each  is 
expressed. 

§  645.  The  first  section  of  the  first  article  is  in  the  fol- 
lowing words :  "  All  legislative  powers  herein  granted 
**shaH  be  vested  inacongress  of  the  United  States,  which 
"  shall  consist  of  a  senate  and  house  of  representatives.** 

§  646.  This  section  involves,  as  a  fundamental  rule, 
the  exercise  of  the  legislative  power  by  two  distinct 
and  independent  branches.  Under  the  confederation, 
the  whole  legislative  power  of  the  Union  was  vested  in 
a  single  branch.  Limited  as  was  that  power,  the  con- 
centration of  it  in  a  single  body  was  deemed  a  prom- 
inent defect  of  the  confederation.  But  if  a  single  assem- 
bly could  properly  be  deemed  a  fit  receptacle  of  the 
slender  and  fettered  authorities,  confided  to  the  federal 
government  by  that  instrument,  it  could  scarcely  be 
consistent  with  the  principles  of  a  good  government  to 
entrust  it  with  the  more  enlarged  and  vigorous  pow- 
ers delegated  in  the  constitution.^ 

1  The  Federalist,  No.  QSL 
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§  547.  The  utility  of  a  subdivision  of  the  legislative 
power  into  diflferent  branches,  having  a  negative  upon 
each  other,  is,  perhaps,  at  the  present  time  admitted 
by  most  persons  of  sound  reflection.*  But  it  has  not 
always  found  general  approbation  ;  and  is,  even  now, 
sometimes  disputed  by  men  of  speculative  ingenui- 
ty, and  recluse  habits.  It  has  been  justly  observed, 
that  there  is  scarcely  in  the  whole  science  of  politics  a 
more  important  maxim,  and  one,  which  bears  with 
greater  influence  upon  the  practical  operations  of  gov- 
ernment. It  has  been  already  stated,  that  Pennsylvania, 
in  her  first  constitution,. adopted  the  scheme  of  a  single 
body,  as  the  depositary  of  the  legislative  power,  under 
the  influence,  as  is  imderstood,  of  a  mind  of  a  very 
high  philosophical  character.'  Georgia,  also,  is  said  in 
her  first  constitution,  (since  changed,)  to  have  confided 
the  whole  legislative  power  to  a  single  body.'  Vermont 
adopted  the  same  course,  giving,  however,  to  the  exec- 
utive council  a  power  of  revision,  and  of  proposing 
amendments,  to  which  she  yet  adheres.^  We  are  also 
told  by  a  distinguished  statesman  of  great  accuracy  and 
learning,  that  at  the  first  formation  of  our  state  consti- 
tutions, it  was  made  a  question  of  transcendant  import- 
ance, and  divided  the  opinions  of  our  most  eminent 
men.  Legislation,  being  merely  the  expression  of  the 
will  of  the  community,  was  thought  to  be  an  operation 
so  simple  in  its  nature,  that  inexperienced  reason  could 
not  readily  perceive  the  necessity  of  committing  it  to 

^  Jefferson's  Notes  on  Virginia,  194  ;  1  Kent's  Comm.  208 ;  DeLolme 
on  the  Constitution  of  England,  B.  2,  ch.  3 ;  3  Amer.  Museum,  62,  66^ 
Gov.  Randolph's  Letter. 

'  1  Adams's  Defence  of  American  Constitution,  105, 106 ;  2  Pilk.  Hist. 
294,305,316. 

3  1  Kent's  Comm.  208  ;  2  Pitk.  Hist.  315. 

«  2  Pitk.  Hist  314,  316;  Const  of  Vermont,  1793,  ch.  2,  §  2, 16. 
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two  bodies  of  men,  each  having  a  decisive  check  upon 
the  action  of  the  other.  All  the  arguments  derived  from 
the  analogy  between  the  movements  of  political  bod- 
ies, and  the  operations  of  physical  nature  ;  all  the  im- 
pulses of  political  parsimony  ;  all  the  prejudices  against 
a  second  co-ordmate  legislative  assembly  stimulated 
by  the  exemplification  of  it  m  the  British  parliament, 
were  agsdnst  a  division  of  the  legislative  power.^ 

^  548.  It  is  also  certain,  that  the  nonon,  that  the 
legislative  powrer  ought  to  be  confided  to  a  smgle  body, 
h^s  been,  at  various  times,  adopted  by  men  eminent 
for  their  talents  and  virtues.  Milton,  Turgot,  Franklin, 
ai^  but  a  few  among  those,  who  have  professedly  en- 
tertained, and  discussed  the  question.'  Sir  James 
Mackintosh,  in  a  work  of  a  controversial  character,  writ- 
ten with  the  zeal  and  eloquence  of  youth,  advocated  the 
doctrine  of  a  single  legislative  body.^  Perhaps  his  ma- 
turer  life  may  have  changed  this  early  opinion.  At  all 
events,  he  can,  in  our  day,  count  few  followers.  Against 
his  opinion,  thus  uttered,  there  is  the  sad  example  of 
France  itself,  whose  first  constitution,  in  1791,  was 
formed  on  this  basis,  and  whose  proceedings  the  genius 
of  this  great  man  was  employed  to  vindicate.  She 
stands  a  monument  of  the  folly  and  mischiefs  of  the 
scheme ;  and  by  her  subsequent  adoption  of  a  division 
of  the  legislative  power,  she  has  secured  to  herself  (as 
it  is  hoped)  the  permanent  blessings  of  liberty.^  Against 
all  visionary  reasoning  of  this  sort,  Mr.  Chancellor  Kent 

1  President  J.  Q.  Adams's  Oration,  4th  July,  1831.  See  also  Adams's 
Defence  of  American  Constitution,  per  tot ;  1  Kent's  Comm.  208,  209, 
210 ;  2  Pitk.  Hist  233,  305^;  Paley's  Moral  Phil.  B.  6,  ch.  7. 

s  1  Adams's  Defence  American  Constitution,  3 ;  Id.  105  ;  Id.  366 ; 
5J  Pitk.  Hist  233. 

3  Mackintosh  on  the  French  Revolution,  (1792)  4  edit  p.  266  to  273. 

4  I  Kent's  Comm.  209,  210. 
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has,  in  a  few  pages  of  pregnant  sense  and  brevity,  con- 
densed a  decisive  argument.*  There  is  danger,  however, 
that  it  may  hereafter  be  revived ;  and  indeed  it  is  occa- 
sionally hinted  by  gifted  minds,  as  a  problem  yet  wor- 
thy of  a  fuller  trial.^ 

§  549.  It  may  not,  therefore,  be  uninstructive  to  re- 
view some  of  the  principal  arguments,  by  which  this 
division  is  vindicated.  The  first  and  most  important 
ground  is,  that  it  forms  a  great  check  upon  undue,  hasty, 
and  oppressive  legislation.  Public  bodies,  like  private 
persons,  are  occasionally  under  the  dominion  of  strong 
passions  and  excitements ;  impatient,  irritable,  and  im- 
petuous. The  habit  of  acting  together  produces  a 
strong  .tendency  to  what,  for  want  of  a  better  word,  may 
be  caJled  the  corporation  spirit,  or  what  is  so  happily 
expressed  in  a  foreign  phrase,  F esprit  du  corps.  Certain 
popular  leaders  often  acquire  an  extraordinary  ascen- 
dency over  the  body,  by  their  talents,  their  eloquence, 
their  intrigues,  or  their  cunning.  Measures  are  often 
introduced  in  a  hurry,  and  debated  with  little  care,  and 
examined  with  less  caution.  The  very  restlessness  of 
many  minds  produces  an  utter  impossibility  of  debat- 
ing with  much  deliberation,  when  a  measure  has  a  plau- 
sible aspect,  and  enjoys  a  momentary  favour.  Nor  is 
it  infrequent,  especially  in  cases  of  this  sort,  to  over- 
look well-founded  objections  to  a  measure,  not  only 
because  the  advocates  of  it  have  little  desire  to  bring 
them  in  review,  but  because  the  opponents  are  often 
seduced  into  a  credulous  silence.  A  legislative  body  is 
not  ordinarily  apt  to  mistrust  its  own  powers,  and  far 

1  1  Kent's  Coram.  208  to  210. 

s  Me.  Tucker,  the  learned  author  of  the  Commentaries  on  Blackstone, 
sieems  to  bold  the  doctrine,  that  a  division  of  the  legislative  power  is  not 
useful  iur  important.    See  Tuck.  Black.  Comm.  App.  226,  SS37. 
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less  the  temperate  exercise  of  those  powers.  As  it 
prescribes  its  own  rules  for  its  own  deliberations,  it 
easily  relaxes  them,  whenever  any  pressure  is  made  for 
an  immediate  decision.  If  it  feels  no  check  but  its  own 
will,  it  rarely  has  the  firmness  to  insist  upon  holding  a 
question  long  enough  under  its  own  view,  to  see  and 
mark  it  in  all  its  bearings  and  relations  on  society.^ 

^  550.  But  it  is  not  merely  inconsiderate  and  rash 
legislation,  which  is  to  be  guarded  against,  in  the  ordi- 
nary course  of  things.  There  is  a  strong  propensity  in 
public  bodies  to  accumulate  power  in  their  own  hands, 
to  widen  the  extent  of  their  own  influence,"  and  to  ab- 
sorb within  their  own  circle  the  means,  and  the  motives 
of  patronage.  If  the  whole  legislative  power  is  vested 
in  a  single  body,  there  can  be,  practically,  no  restraint 
upon  the  fullest  exercise  of  that  power ;  and  of  any 
usurpation,  which  it  may  seek  to  excuse  or  justify, 
either  from  necessity  or  a  superior  regard  to  the  public 
good.  It  has  been  often  said,  that  necessity  is  the  plea 
of  tyrants ;  but  it  is  equally  true,  that  it  is  the  plea  of  all 
public  bodies  mvested  with  power,  where  no  check  ex- 
ists upon  its  exercise.*     Mr.  Hume  has  remarked  with 

1  1  Kent's  Comm.  208,  209 ;  3  Amer.  Maseum,  66. 

s  The  facility,  with  which  even  great  men  satisfy  themselves  with  ex- 
ceeding their  constitutional  powers,  was  never  better  exemplified,  than 
by  Mr.  Jefferson's  own  practice  anfl  example,  as  stated  in  his  own  cor- 
respondence. In  1802,  he  entered  into  a  treaty,  by  which  Louisiana  was 
to  become  a  part  of  the  Union,  although  (as  we  have  seen)  in  his  own 
opinion,  it  was  unconstitutional.*  And,  in  1810,  he  contended  for  the 
right  of  the  executive  to  purchase  Florida,  if,  in  his  own  opinion,  the  op- 
portunity would  otherwise  be  lost,  notwithstanding  it  might  Involve  a 
transgression  of  the  law.f  Such  are  the  examples  given  of  a  state  necea- 
8i^,  which  is  to  supersede  the  constitution  and  laws.  Such  are  the 
principles,  which  he  contended,  justified  him  in  an  arrest  of  persons  not 
sanctioned  by  law.| 

•  4  JeffMiM'f  CoRtfp.  1,  S,  3, 4.  f  U.  149, 150.  |  id.  Ul. 
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great  sagacity,  that  men  are  generally  more  honest  in 
their  private,  than  in  their  public  capacity  ;  and  will  go 
greater  lengths  to  serve  a  party,  than  when  their  own 
private  interest  is  alone  concerned.  Honour  is  a  great 
check  upon  mankind.  But  where  a  considerable  body 
of  men  act  together,  this  check  is  in  a  great  measure 
removed,  since  a  man  is  sure  to  be  approved  of  by  his 
own  party,  for  what  promotes  the  common  interest ; 
and  he  soon  learns  to  despise  the  clamours  of  adversa- 
ries.^ This  is  by  no  means  an  opinion  peculiar  to  Mr. 
Hume.  It  will  be  found  lying  at  the  foundation  of  the 
political  reasonings  of  many  of  the  greatest  men  in  all 
ages,  as  the  result  of  a  close  survey  of  the  passions,  and 
infirmaties,  of  the  history,  and  experience  of  mankind.' 
With  a  view,  therefore,  to  preserve  the  rights  and  lib- 
erties of  the  people  against  unjust  encroachments,  and 
to  secure  the  equal  benefits  of  a  free  constitution,  it  is 
of  vital  importance  to  mterpose  some  check  against  the 
undue  exercise  of  the  legislative  power,  which  in  every 
government  is  the  predommating,  and  almost  irresist- 
ible power.' 

§  551.  This  subject  is  put  in  a  very  strong  light  by 
an  eminent  writer,^  whose  mode  of  reasoning  can  be 

1  1  Hume's  Essays,  Essay  6 ;  Id.  Essay  16.  —  Mr.  Jefferson  has  said, 
that  **  the  functionaries  of  public  power  rarely  strengthen  in  their  dis- 
positions to  abridge  it"    4  Jefferson's  Corresp.  277. 

3  See  1  Adams's  Defence  of  American  Constitution,  p.  121,  Letter  26, 
&c. ;  Id.  Letter,  24 ;  Id.  Letter  55 ;  1  Hume's  Essays,  Essay  16  ;  1  Wil- 
son's Law  Iject  394  to  397 ;  3  Adams's  Defence  of  American  Constitution, 
Letter  6,  p.  209,  &c. 

3  Mr.  Hume's  thoughts  are  often  striking  and  convincing ;  but  his 
mode  of  a  perfect  commonwealth  *  contains  some^of  the  most  extrava- 
gant vagaries  of  the  human  mind,  equalled  only  by  Locke's  Constitution 
for  Carolina.  These  examples  show  the  danger  of  relying  implicitly 
npon  the  mere  speculative  opinions  of  the  wisest  men. 

^  Mr.  John  Adams. 

•  1  Hama'f  EMayi,  Em»j  16. 
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best  conveyed  in  his  own  words.  "  If,"  says  he,  "  we 
should  extend  our  candour  so  far,  as  to  own,  that  the 
majority  of  mankind  are  generally  under  the  dominion 
of  benevolence  and  good  .intentions  ;  yet  it  must  be 
confessed,  that  a  vast  majority  frequently  transgress  ; 
and  what  is  more  decidedly  in  point,  not  only  a  major- 
ity, but  almost  all,  confine  their  benevolence  to  their 
families,  relations,  personal  friends,  parish,  village,  city, 
county,  province  ;  and  that  very  few  indeed  extend  it 
impartially  to  the  whole  community.  Now,  grant  but 
this  truth,  and  the  question  is  decided.  If  a  majority 
are  capable  of  preferring  their  own  private  interests,  or 
that  of  their  families,  counties,  and  party,  to  that  of  the 
nation  collectively,  some  provision  must  be  made  in 
the  constitution  in  favour  of  justice,  to  compel  all  to  re- 
spect the  common  right,  the  public  good,  the  universal 
law  in  preference  to  all  private  and  partial  considera- 
tions.'' ^  Again  :  "  Of  all  possible  forms  of  government, 
a  sovereignty  in  one  assembly,  successively  chosen  by 
the  people,  is,  perhaps,  the  best  calculated  to  facilitate 
the  gratification  of  self-love,  and  the  pursuit  of  the  pri- 
vate interests  of  a  few  individuals.  A  few  eminent,  con- 
spicuous characters  will  be  continued  in  their  seats  in 
the  sovereign  assembly  from  one  election  to  another, 
whatever  changes  are  made  in  the  seats  around  them. 
By  superior  art,  address,  and  opulence,  by  more  splen- 
did birth,  reputations,  and  connexions,  they  will  be  able 
to  intrigue  with  the  people,  and  their  leaders  out  of 
doors,  until  they  worm  out  most  of  iheir  opposers,  and 
introduce  their  friends.  To  this  end  they  will  bestow 
all  offices,  contracts,  privileges  in  commerce,  and  other 
emoluments  on  the  latter,  and  their  connexions,  and 

1  3  Adams's  Defence  of  American  Constitution,  Letter  6,  p.  215,  216. 
See  North  American  Review,  Oct  1827,  p.  263. 
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throw  every  vexation  and  disappointment  in  the  way 
of  the  former,  until  they  establish  such  a  system  of 
hopes  and  fears  throughout  the  whole  state,  as  shall 
enable  them  to  carry  a  majority  in  every  fresh  election 
of  the  house.  The  judges  will  be  appointed  by  them 
and  their  party,  and  of  consequence  will  be  obsequi- 
ous enough  to  their  incUnations.  The  whole  judicial 
authority,  as  well  as  the  executive,^ will  be  employed, 
perverted,  and  prostituted,  to  the  purposes  of  elec- 
tioneering. No  justice  will  be  attainable ;  nor  will  inno- 
cence or  virtue  be  safe  in  the  judicial  courts,  but  for  the 
friends  of  the  prevailing  leaders.  Legal  prosecutions 
will  be  instituted,  and  carried  on  against  opposers  to 
their  vexation  and  ruin.  And  as  they  have  the  public 
purse  at  command,  as  well  as  the  executive  and  judi- 
cial power,  the  public  money  will  be  expended  in  the 
same  way.  No  favours  will  be  attainable,  but  by  those, 
who  will  court  the  ruling  demagogues  of  the  house,  by 
voting  for  their  friends,  and  instruments ;  and  pensions, 
and  pecuniary  rewards  and  gratifications,  as  well  as 
honours,  and  offices  of  every  kind,  voted  to  friends  and 
partisans,  &c.  &c.  The  press,  that  great  barrier  and 
bulwark  of  the  rights  of  mankind,  when  it  is  protected 
by  law,  can  no  longer  be  free.  If  the  authors,  writers, 
and  printers,  will  not  accept  of  the  hire,  that  will  be 
offered  them,  they  must  submit  to  the  ruin,  that  will  be 
denounced  against  them.  The  presses,  with  much 
secrecy  and  concealment,  will  be  made  the  vehicles  of 
calumny  against  the  minority,  and  of  panegyric,  and 
empirical  applauses  of  the  leaders  of  the  majority,  and 
no  remedy  can  possibly  be  obtained.  In  one  word,  th^ 
whole  system  of  affairs,  and  every  conceivable  motive 
of  hope  or  fear,  will  be  employed  to  promote  the  private 
interests  of  a  few,  and  their  obsequious  majority ;  and 

VOL.  II.  6 


J  O02.  Another  learned  writer  has  ventur 
\  declaration,  that  "  a  single  legislature  is  ( 
inite  in  it  all  the  pernicious  quahties  of  the 
remes   of  bad   government.     It  produces 
sJcness,  inactivity,  and  confusion  ;  and  thes 
mixed  with  sudden  and  violent  fits  of  despc 
dee  and  cruelty."  * 

)  553.  Without  conceding,  that  this  languag 
an  unexaggerated  picture  oi  the  results  of  tl 
ve  power  being  vested  in  a  single  assembly, 
)ugh  in  it  to  satisfy  the  minds  of  considerat 
t  there  is  great  danger  in  such  an  exclusive 
t.'     Some  check  ought  to  be  provided,  to  n 
real  balance  intended  by  the  constitution  ;  a 
:k  will  be  most  eflfectually  obtained  by  a  co-o 
ich  of  equal  authority,  and  different  organ 
'.h  shall  have  the  same  legislative  power,  ai 
an  independent  negative  upon  the  doings 
r  branch.   The  value  of  the  check  will,  inde< 
'.  measure  depend  upon  this  difference  of  orj 
If  the  term  of  office,  the  qualifications,  the  i 
on,  the  persons  and  interests  i^epresented  1 
:h,  are  exactly  the  same,  the  check  will  I 
rful,  and  the  guard  less  perfect,  than  if  s< 
these  inj?redients  A'^^^^  - 
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§  654.  The  value,  then,  of  a  distribution  of  the  legis- 
lative power,  between  two  branches,  each  possessing  a 
negative  upon  the  other,  may  be  summed  up  under  the 
following  heads.  First :  It  operates  directly  as  a  se- 
curity against  hasty,  rash,  and  dangerous  legislation ;  and 
allows  errors  and  mistakes  to  be  corrected,  before  they 
have  produced  any  public  mischiefs.  It  interposes  de- 
lay between  the.  introduction,  and  final  adoption  of  a 
measure  ;  and  thus  furnishes  time  for  reflectioii ;  and 
for  the  successive  deliberations  of  different  bodies,  ac- 
tuated by  diflferent  motives,  and  organized  upon  diflfer- 
ent  principles. 

^  555.  In  the  next  place,  it  operates  indirectly  as  a 
preventive  to  attempts  to  carry  private,  personal,  or 
party  objects,  not  connected  with  the  common  good. 
The  very  circumstance,  that  there  exists  another  body 
clothed  with  equal  power,  and  jealous  of  its  own  rights, 
and  independent  of  the  influence  of  the  leaders,  who 
favour  a  particidar  measure,  by  whom  it  must  be  scan- 
ned, and  to  whom  it  must  be  recorfimended  upon  its 
own  merits,  will  have  a  silent  tendency  to  discourage 
the  efforts  to  carry  it  by  surprise,  or  by  intrigue,  or  by 
corrupt  party  combinations.  It  is  far  less  easy  to  de- 
ceive, or  corrupt,  or  persuade  two  bodies  into  a  course, 
subversive  of  the  general  good,  than  it  is  one  ;  especial- 
ly if  the  elements,  of  which  they  are  composed,  are  es- 
sentially different. 

^  556.  In  the  next  place,  as  legislation  necessarily 
acts,  or  may  act,  upon  the  whole  community,  snd  in- 
volves interests  of  vast  difficulty  and  complexity,  and 
requires  nice  adjustments,  and  comprehensive  enact- 
ments, it  is  of  the  greatest  consequence  to  secure  an 
independent  review  of  it  by  different  minds,  acting 
under  different,  and  sometimes  opposite  opinions  and 


36  COirSTITUTION  OF  THE  U.  STATES.    [bOOK  III. 

feelings ;  so,  that  it  may  be  as  perfect,  as  human  wis- 
dom can  devise.  An  appellate  jurisdiction,  therefore, 
that  acts,  and  is  acted  upon  alternatively,  in  the  exer- 
cise of  an  ^dependent  revisory  authority,  must  have 
the  means,  and  can  scarely  fail  to  possess  the  will,  to 
give  it  a  full  and  satisfactory  review.  Every  one  knows, 
notwithstanding  all  the  guards  interposed  to  secure  due 
deliberation,  how  imperfect  all  human  legislation  is; 
how  much  it  embraces  of  doubtful  principle,  and  of  still 
more  doubtful  utility ;  how  various,  and  yet  how  defec- 
tive, are  its  provisions  to  protect  rights,  and  to  redress 
wrongs.  Whatever,  therefore,  naturally  and  necessa- 
rily awakens  doubt,  solicits  caution,  attracts  inquiry,  or 
stimulates  vigilance  and  industry,  is  of  value  to  aid  us 
against  precipitancy  in  framing,  or  altering  laws,  as  well 
as  agamst  yielding  to  the  suggestions  of  indolence,  the 
selfish  projects  of  ambition,  or  the  cunning  devices  of 
corrupt  and  hollow  demagogues.^  For  this  purpose,  no 
better  expedient  has,  as  yet,  been  found,  than  the  crea- 
tion of  an  independent  branch  of  censors  to  revise  the 
legislative  enactments  of  others,  and  to  alter,  amend,  or 
reject  them  at  its  pleasure,  which,  in  return,  its  own 
are  to  pass  through  a  Uke  ordeal. 

§  657.  In  the  next  place,  there  can  scarcely  be  any 
other  adequate  security  against  encroachments  upon 
the  constitutional  rights  and  liberties^  of  the  people. 
Algernon  Sidney  has  said  with  great  force,  that  the  legis- 
lative power  is  always  arbitrary,  and  not  to  be  trusted 
in  the  hands  of  any,  who  are  not  bound  to  obey  the 

*  "  Look,"  says  an  intelligent  writer,  "  into  every  society,  analyze  pub- 
lic measures,  and  get  at  the  real  conducters  of  them,  and  it  will  be  found, 
that  few,  very  few,  men  in  any  government,  and  in  the  most  democratical 
perhaps  the  fewest^  are,  in  fact,  the  persons,  who  give  the  lead  and  direc- 
tion to  all,  which  is  brought  to  pass."  Thoughts  upon  the  Political  Sit- 
uation of  the  United  States  of  America,  printed  at  Worcester,  1788. 
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laws  they  make.^  But  it  is  not  less  true,  that  it  has  a 
constant  tendency  to  overleap  its  proper  boundaries, 
from  passion,  from  ambition,  from  inadvertence,  from 
the  prevalence  of  faction,  or  from  the  overwhelming  in- 
fluence of  private  interests.^  Under  such  circumstan- 
ces, the  only  eflectual  barrier  against  oppression,  acci- 
dental or  intentional,  is  to  separate  its  operations,  to 
balance  interest  against  interest,  ambition  against  ambi- 
tion, the  combinations  and  spirit  of  dominion  of  one 
body  against  the  like  combinations  and  spirit  of  another. 
And  it  is  obvious,  that  the  more  various  the  elements, 
which  enter  into  the  actual  composition  of  each  body, 
the  greater  the  security  will  be.^  Mr.  Justice  Wilson 
has  truly  remarked,  that,  "  when  a  single  legislature  is 
determined  to  depart  from  the  principles  of  the  consti- 
tution, and  its  uncontrollable  potver  may  prompt  the  de- 
termination^  there  is  no  constitutional  authority  to  check 
its  progress.  It  may  proceed  by  long  and  hasty  strides 
in  violating  the  constitution,  till  nothing  but  a  revolution 
can  check  its  career.  Far  different  will  the  case  be, 
when  the  legislature  consists  of  two  branches.  If  one 
of  them  should  depart,  or  attempt  to  depart,  from  the 
principles  of  the  constitution,  it  will  be  drawn  back  by 
the  other.  The  very  apprehension  of  the  event  will 
prevent  the  departure,  or  the  attempt,^ 

1  Sidney's  Disc  on  Government,  ch.  3,  §  45. 

9  The  Federalist,  No.  15.  3  Id.  No.  62,  15. 

4  1  Wilson's  Law  Lect.  396 ;  The  Federalist,  No.  62,  63— Mr.  Jef- 
ferson  was  decidedly  in  favour  of  a  division  of  the  legislative  power  into 
two  branches,  as  will  be  evident  from  an  examination  of  his  Notes  on 
Virginia,  (p.  194,)  and  his  Correspondence  at  the  period,  when  this  sub- 
ject was  much  discussed.*  De  Lolme>  in  his  work  on  the  constitution 
of  England,  has  (ch.  3,  p.  214,  &c.)  some  very  striking  remarks  on  the 
same  subject,  in  the  passage  already  cited.  He  has  added  :  "  The  re- 
salt  of  a  division  of  the  executive  power  is  either  a  more  or  less  speedy 

•  9  Piik.  flict.  963. 
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58.  Such  is  an  outline  of  the  general  reasoning, 
lich  the  system  of  a  separation  of  Ihe  legislative 
■  iDio  two  branches  has  been  maintained.     Expe- 

has   shown,  that  if  in  all  cases  it  has  not  been 
a  complete  check  to  inconsiderate  or  iinconslitu- 
legislalion;  yet,  that  it  has,  upon  many  occasions, 
found  sufficient  for  the  purpose.    There  is  not 
)ly  at  this  moment  a  single  state  in  the  Union, 
would  consent  to  unite  the  two  branches  into  one 
biy ;  though  there  have  not  been   wanting  at  all 
minds  of  a  high  order,  which  have  been  led  by 
iiasm,  or  a  love  of  simplicity,  or  a  devotion  to 
,  to  vindicate  such  a  union  with  arguments,  strik- 
d  plausible,  if  not  convincing. 
j9.  In  the  convention,  which  formed  the  consti- 

upon  the  resolution  moved,   "that  the  national 
ture  ought  to  consist  of  two  branches,"  ail  the 
present,  except  Pennsylvania,  voted  in  the  af- 
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power  became  with  the  people  any  subject  of  ardent 
discussion,  or  of  real  controve:sy.  If  it  had  been  so, 
deep  traces  of  it  would  have  been  found  in  the  public 
debates,  instead  of  a  general  silence.  The  Federalist 
touches  the  subject  in  but  few  places,  and  then  princi- 
pally with  reference  to  the  articles  of  confederation,  and 
the  structure  of  the  senate.^  In  fact,  the  opponents  of 
the  constitution  felt,  that  there  was  additional  security 
given  to  the  states,  as  such,  by  their  representation  m 
the  senate ;  and  as  the  large  states  must  have  a  com- 
manding influence  upon  the  actual  basis  in  the  house, 
the  lesser  states  could  not  but  unite  in  a  desire  to  main- 
tain their  own  equality  in  a  co-ordinate  branch.* 

^  560.  Having  considered  the  general  reasoning,  by 
which  the  division  of  the  legislative  power  has  been 
justified,  it  may  be  proper,  in  conclusion,  to  give  a  sum- 
mary of  those  grounds,  which  were  deemed  most  im- 
portant, and  which  had  most  influence  in  settling  the 
actual  structure  of  the  constitution  of  the  United  States. 
The  question  of  course  had  reference  altogether  to  the 
establishment  of  the  senate ;  for  no  one  doubted  the 
propriety  of  establishing  a  house  of  representatives,  as 
a  depositary,  of  the  legislative  power,  however  much 
any  might  differ,  as  to  the  nature  of  its  composition. 

^561.  In  order  to  justify  the  existence  of  a  senate 
with  co-ordinate  powers,  it  was  said,  first,  that  it  was  a 
misfortune  incident  to  republican  governments,  though 
in  a  less  degree  than  to  other  governments,  that  those, 
who  administer  it,  may  forget  their  obligations  to  their 
constituents,  and  prove  unfaithful  to  their  important 
trust.  In  this  point  of  view,  a  senate,  as  a  second 
branch  of  the  legislative  assembly,  distinct  from,  and 

1  The  Federalist,  No.  22,  62,  63. 

s  The  Federalist,  No.  22  ;  Id.  No.  97, 38 ;  Id.  No.  39 ;  Id.  No.  62. 
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ng  the  power  with  a  first,  must  be  in  all  cases  a 
ry  check  on  the    government.     It  doubles   the 
ty  to  the  people  by  requiring  the  concurrence  of 
listinct  bodies,  in  schemes  of  usurpation  or  per- 
whereas  the  ambition  or  corruption  of  one  would 
vise  be  sufficient.     This  precaution,  it  was  added, 
lunded  on  such  clear  principles,  and  so  well  un- 
lod  in  the  United   States,  that  it  was  superfluous 
arge  on  it.     As  the  improbability  of  sinister  com- 
His  would  be  in  proportion  to  the  dissimilarity  in 
mius  of  the  two  bodies,  it  must  be  politic  to  dis- 
sh  them  from  each  other  by  every  circumstance, 
would  consist  with  a  due  harmony  in  all  proper 
ires,  and  with  the  genuine  principles  of  republican         1 
nment.' 

i62.  Secondly.    The  necessity  of  a  senate   was 
;ss  indicated  by  the  propensity  of  all  single   and 
■ous  assemblies  to  yield  to  the  impul.se  of  sud- 
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government ;  secondly,  a  knowledge  of  the  means,  by 
which  those  objects  can  be  best  attained.  It  was  sug- 
gested, that  m  the  American  governments  too  little  at- 
tention had  been  paid  to  the  last ;  and  that  the  estab- 
lishment of  a  senate  upon  a  proper  basis  would  greatly 
increase  the  chances  of  fidelity,  and  of  wise  and  safe 
legislation.  What  (it  was  asked)  are  all  the  repealing, 
explaining,  and  amending  laws,  which  fill  and  disgrace 
our  voluminous  codes,  but  so  many  monuments  of  de- 
ficient wisdom;  so  many  impeachments  exhibited 
by  each  succeeding,  against  each  preceding  session ; 
30  many  admonitions  to  the  people  ot  the  value  of  those 
aids,  which  may  be  expected  from  a  well-constituted 
senate?  ^ 

§  564.  Fourthly.  Such  a  body  would  prevent  too 
great  a  mutability  in  the  public  councils,  arising  from  a 
rapid  succession  of  new  members ;  for  from  a  change  of 
men  there  must  proceed  a  change  of  opinions,  and  from 
a  change  of  opinions,  a  change  of  measures.  Such  in- 
stability in  legislation  has  a  tendency  to  diminish  respect 
and  confidence  abroad,  as  well  as  safety  and  prosperity 
at  home.  It  has  a  tendency  to  damp  the  ardour  of  in- 
dustry and  enterprise;  to  diminish  the  security  of  prop- 
erty ;  and  to  impair  the  reverence  and  attachment, 
which  are  indispensable  to  the  permanence  of  every 
political  institution.^ 

§  666.  Fifthly.  Another  ground,  illustrating  the  util- 
ity of  a  senate,  was  suggested  to  be  the  keeping  alive  of 
a  due  sense  of  national  character.  In  respect  to  foreign 
nations,  this  was  of  vital  importance ;  for  in  our  inter- 
course with  them,  if  a  scrupulous  and  uniform  adher- 
ence to  just  principles  was  not  observed,  it  must  sub- 


1  The  Federalist,  No.  62.  a  Id.  No.  62. 
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to  many  embarrassments  and  collisions.    It  is 
'.  to  impress  upon  a  single  body,  which  is  nume- 
id  changeable,  a  deep  sense  of  the  value  of  na- 
character.      A  small  portion  of    the  praise,  or 
of  any  particular  measure  can  fall  to  the  lot  of 
rticular  person ;  and  the  period  of  office  is  so 
that  little  responsibility  is  felt,  and  little  pride  is 
^d,  as  to  the  course  of  the  government.' 
i6.  Sixthly.     It  was  urged,  that  paradoxical  as 
It  seem,  the  want  in  some  important  cases  of  a 
sponsibility  in  the  government  arises  from  that 
■equency  of  elections,  which  in  other  cases  pro- 
such  responsibility.     In  order  to  be  reasonable, 
isibility  must  be  hmited  to  objects  within  the 
of  the  responsible  party;  and  in  order  to  be 
lal,  it  must  relate  to  operations  of  that  power,  of 
a  ready  and  proper  judgment  can  be  formed  by 
nstituents.     Some  measures  have  singly  an  im- 
te  and  sensible  operation ;  others  again  depend 
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lives,  but  occasionally  upon  the  people  themselves, 
against  their  own  temporary  delusions  and  errors. 
The  cool,  deliberate  sense  of  the  community  ought,  in 
all  governments,  and  actually  will,  in  all  free  govern- 
ments, ultimately  prevail  over  the  views  of  their  rulers. 
But  there  are  particular  moments  in  public  affairs,  when 
the  people,  stimulated  by  some  irregular  passion,  or 
some  illicit  advantage,  or  misled  by  the  artful  misrepre- 
sentations of  interested  men,  may  call  for  measures, 
which  they  themselves  will  afterwards  be  the  most 
ready  to  lament  and  condemn.  In  these  critical  mo- 
ments, how  salutary  will  be  the  interference  of  a  body 
of  respectable  citizens,  chosen  without  reference  to  the 
exciting  cause,  to  check  the  misguided  career  of  public 
opinion,  and  to  suspend  the  blow,  until  reason,  justice, 
and  truth  can  regain  their  authority  over  the  public 
mind.^  It  was  thought  to  add  great  weight  to  all  these 
considerations,  that  history  has  informed  us .  of  no  long- 
lived  republic,  which  had  not  a  senate.  Sparta,  Rome, 
Carthage  were,  in  fact,  the  only  states,  to  whom  that 
character  can  be  applied.* 


1  The  Federalist,  No.  63. 

9  The  Federalist,  No.  63. — There  are  some  very  striking  remarks  on 
this  subject  in  the  reasoning  of  the  convention,  in  the  county  of  Essex, 
called  to  consider  the  constitution  proposed  for  Massachusetts,  in  1778,* 
and  which  was  finally  rejected.  **  The  legislative  power,"  said  that 
body,  *'  must  not  be  trusted  with  one  assembly.  A  single  assembly  is 
frequently  influenced  by  the  vices*  follies,  passions,  and  prejudices  of  an 
individual.  It  is  liable  to  be  avaricious,  and  to  exempt  itself  from  the 
burthens  it  lays  on  its  constituents.  It  is  subject  to  ambition ;  and  after 
a  series  of  years  will  be  prompted  to  vote  itself  perpetual.  The  long 
parliamefU  in  England  voted  itself  perpetual,  and  thereby  for  a  time  de- 
stroyed the  political  liberty  of  the  subject    Holland  was  governed  by 

•  It  if  contained  in  a  pamphlet,  entitled  **  The  Eotcx  Remit,"  and  waa  printed  in  1778.  I 
({note  the  pasaage  ftom  Mr.  Savage*!  Taluable  Exposition  of  the  Conatitation  of  Maiaacbaaetta, 
printed  in  the  New-fingland  Magaztno  for  March,  1838,  p.  9.  See  alao  on  tbia  robjeei  Palej'a 
Moral  Philooophj,  B.  6,  ob.  7,'  p.  388  ;  The  Foderaliit,  No.  68, 63. 
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)8.  It  will  be  obser\'ed,  that  some  parts  of  the 
ing  reasoning  apply  to  the  fundamental  impor- 
af  an  actual  division  of  the  legislative  power ;  and 
parts  to  the  true  principles,  upon  which  that  di- 

should  be  subsequently  organized,  in  order  to 
ill  effect  to  the  constitutional  check.     Some  parts      ,    . 
show  the  value  of  a  senate ;  and  others,  what 

be  its  structure,  in  order  to  ensure  wisdom,  es- 
ce,   fidelity,  and  dignity  in  its  members.     All  of 
vever,  instructs  us,  that,  in  order  to  give  it  (air 
nd  influence,  as  a  co-ordinate  branch  of  govera- 
it  ought  to  be  less  numerous,  more  select,  and 
]urable,  than  the  other  branch  ;  and  be  chosen  in 
aer,  which  should  combine,  and  represent  differ- 
terests  with  a  varied  force.'     How  far  these  ob- 
ire  attained  by  the  constitution  will  be  better 
when  the  details  belonging  to  each  department 
:ces.-:ively  examined. 
i9.  This  discussion  may  be  closed  by  the  remark, 
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in  the  other,  the  plebeian  predominated.  And  yet, 
during  the  co-existence  of  these  two  legislatures,  the 
Roman  republic  attained  to  the  supposed  pinnacle  of 
human  greatness.^ 

i  The  Federalist,  No.  34. 
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CHAPTER  IX. 


HOUSE  OF  REPBESENTAT1TE8. 


670.  The  second  section  of  the  first  article  con- 
Ithe  structure  and  organization  of  the  house  of 
pentatjves.     The  first  clause  is  as  foUows : 

!  house  of  representatives  shall  be  composed  of 
libers  chosen  every  second  year  by  the  people  of 
[several  states  ;  and  the  electors  in  each  state  shall 
;  the  qualifications  requisite  for  electors  of  the 
t  numerous  branch  of  the  state  legislature."  ?Ci 
I7I.  As  soon  as  it  was  settled,  that  the  legislative 
I  should  be  divided  into  two  separate  and  distinct 
pes,  a  very  important  consideration  arose  in  regard 
I  organization  of  those  branches  respectively.  It 
■ous,  that  the  organization  of  each  is  susceptible  of 
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ence  and  respect     They  justly  thought,  that  as  the 
government  in  general  should  always  have  a  common 
interest  with  the  people,  and  be  aJmin  stered  for  their 
good ;  so  it  was  essential  to  their  rights  and  liberties, 
that  the  most  numerous  branch  should  have  an  immedi- 
ate dependence  upon,  and  sympathy  with,  the  people.* 
There  was  no  novelty  in  this  view.      It  was  not  the 
mere  result  of  a  state  of  colonial  dependence,  in  which 
their  jealousy  was  awake  to  all  the  natural  encroach- 
ments of  power  in  a  foreign  realm.     They  had  drawn 
their  opinions  and  principles  from  the  practice  of  the 
parent  country.    They  knew  the  inestimable  value  of 
the  house  of  commons,  as  a  component  branch  of  the 
British  parliament ;   and  they  believed,  that  it  had  at 
all  times  furnished  the  best  security  against  the  oppres- 
sions of  the  crown,  and  the  aristocracy.      While  the 
power  of  taxation,  of  revenue,  and  of  supplies,  remained 
in  the  hands  of  a  popular  branch,  it  was  difficult  for 
usurpation  to  exist  for  any  length  of  time  without  check ; 
and  prerogative  must  yield  to  that  necessity,  which 
controlled  at  once  the  sword  and  the  purse.    No  rea- 
soning, therefore,  was  necessary  to  satisfy  the  American 
people  of  the  advantages  of  a  house  of  representatives, 
which  should  emanate  directly  from  themselves;  which 
should  guard  their  interests,  support  their  rights,  ex- 
press their  opinions,  make  known  their  wants,  redress 
their  grievances,  and  introduce  a  pervading  popular  influ- 
ence throughout  all  the  operations  of  the  government. 
Experience,  as  well  as  theory,  had  settled  it  in  then* 
minds,  as  a  fundamental  principle  of  a  free  government, 
and  especially  of  a  republican  government,  that  no  laws 


1  The  Federalist,  No.  52 ;  1  Black.  Comm.  158,  159;  Paley's  Moral 
Philoflophy,  B.  6,  ch.  7;  1  Wilson's  Law  Lect  429  to  433 ;  2  Wilson's 
Law  Lect  123  to  132. 
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to  be  passed  without  the  co-operation  and  con- 
if  the  representatives  of  the  people;    and  that 
represenlalives  should  be  chosen  by  themselves 
Jt  the  intervention  of  any  other  functionaries  to 
ept,  or  vary  their  responsibility. ' 
'3.    The  principle,  however,  had  been  hitherto 
d  to  the  political  organization  of  the  state  legis- 
5  only ;   and  its  application  to  that  of  the  led- 
;overnment  was  not  without  some    diversity  of 
n.     This  diversity  had  not  its  origin  in  any  doubt 
correctness  of  the  principle  itself,  when  applied  to 
:  republics ;  but,  the  propriety  of  applying  it  to 
of  confederated  repubh;s  was  affected  by  other 
indent  considerations.     Those,  who  might  wish 
lin  a  very  large  portion  of  state  sovereignty,  in  its 
lenlative  character,  in  the  councils  of  the  Union, 
naturally  desire  to  have  the  house  ofrepresenta- 
;lected  by  the  state  in  its  political  character,  as 
the  old  confederation.    Those,  on  the  other  hand, 
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three  states  voted  in  the  affirmative  and  eight  m  the 
negative.*  At  a  subsequent  period  a  motion,  that  the 
representatives  should  be  appointed  in  such  manner  as 
the  legislature  of  each  state  should  du*ect,  was  negativ- 
ed, six  states  voting  in  the  affirmative,  three  in  the 
negative,  and  one  being  divided  ;  and  the  final  vote  in 
favour  of  an  election  by  the  people  was  decided  by  the 
vote  of  nine  states  in  the  affirmative,  one  voting  in  the 
negative,  and  one  being  divided.*  The  result  was  not 
therefore  obtained  without  much  discussion  and  argu- 
ment ;  though  at  last  an  entire  unanijnity  prevailed.' 
It  is  satisfactory  to  know,  that  a  fundamental  principle 
of  public  liberty  has  been  thus  secured  to  ourselves  and 
our  posterity,  which  will  for  ever  indissolubly  connect 
the  interests  of  the  people  with  the  interests  of  the 
Union.^  Under  the  confederation,  though  the  delegates 
to  congress  might  have  been  elected  by  the  people, 
they  were,  in  fact,  in  all  the  states  except  two,  elected 
by  the  state  legislature.* 

1  Journal  of  Convention,  May  31,  1787,  p.  103,  J  04  ;  4  EUiot's  De- 
bates, (1  Yates's  Minutes,)  62,  63,  90,  91. 

s  Journal  of  Convention,  June  21,  1787,  p.  140,  141, 215  ;  4  Elliot's 
Debates,  90,  91,  (Yates's  Minutes.) 

3  Journal  of  Convention,  p.  216,  233. 

4  Mr.  Burke,  in  bis  Reflections  on  the  French  Revolution,  has  treated 
the  subject  of  the  mischiefs  of  an  indirect  choice  only  by  the  people  of 
their  representatives  in  a  masterly  manner.  He  has  demonstrated,  that 
such  a  system  must  remove  all  real  responsibility  to  the  people  from  the 
representative.  Mr.  Jefferson  has  expressed  his  approbation  of  the  prin- 
ciple of  a  direct  choice  in  a  very  qualified  manner.  He  says,  **  I  ap- 
prove of  the  grreater  house  being  chosen  by  the  people  directly.  For, 
though  I  think  a  house  so  chosen  will  be  very  inferior  to  the  present 
congress,  teiU  be  very  iU  qualified  to  legislate  for  the  Union,  for  foreign 
nations,  &c.  ;  yet  this  evil  does  not  weigh  against  the  good  of  preserv- 
ing inviolate  the  fundamental  principle,  that  the  people  ought  not  to  be 
taxed  but  by  representatives  chosen  immediately  by  themselves." 
3  Jefferson's  Corresp.  p.  273. 

5  The  Federalist,  No.  4a 
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l74.  We  accordingly  find,  that  in  the  section  under 

Jeration,  the  house  of  representatives  is  required 

Icomposed  of  representatives  chosen  by  the  people 

1  several  states.      The  choice,  too,  is  to  be  made 

lliately  by  them  ;  so  that  the  power  is  direct ;  the 

lice  direct ;    and  the  responsibility  direct.     If  any 

lediate  agency  had  been  adopted,  such  as  a  choice 

Vh  an  electoral  college,  or  by  official  personages, 

I  select  and  specially  qualified  functionaries  pro 

it  is  obvious,  that  the  dependence  of  the  repre- 

upon  the  people,  and  the  responsibility  to 

I  would  have  been  far  less  felt,  and  far  more  ob- 

led.     Influence  would  have  naturally  grown  up 

natronage ;   and  here,  as  in  many  other  cases,  the 

uaxim  would  have  applied,  causa  pioxima,  non 

,  spcclatur.      The  select  body  would  have  been 

!  the  patrons  and  the  guides  of  the  represen- 

,  and  the  people    themselves  have  become  the 

of  subverting  their  own  rights  and  power. 
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common  interest,  through  all  the  ranks  of  society.  It 
awakens  a  desire  to  examine,  and  sift,  and  debate  all 
public  proceedings,  and  thus  nourishes  a  lively  curiosity 
to  acquire  knowledge,  and,  at  the  same  time,  furnishes 
the  means  of  gratifying  it.  The  proceedings  and  de- 
bates of  the  legislature ;  the  conduct  of  public  officers 
from  the  highest  to  the  lowest ;  the  character  and  con- 
duct of  the  executive  and  his  ministers ;  the  struggles, 
intrigues,  and  conduct  of  different  parties  ;  and  the  dis- 
cussion of  the  great  public  measures  and  questions, 
which  agitate  and  divide  the  community,  are  not  only 
freely  canvassed,  and  thus  improve  and  elevate  con- 
versation ;  but  they  gradually  furnish  the  mind  with 
safe  and  solid  materials  for  judgment  upon  all  public 
affairs ;  and  check  that  impetuosity  and  rashness,  to 
which  sudden  impulses  might  otherwise  lead  the  peo- 
ple, when  they  are  artfully  misguided  by  selfish  dema- 
gogues, and  plausible  schemes  of  change.^ 

^  576.  But  this  fundamental  principle  of  an  immedi- 
ate choice  by  the  people,  however  important,  would 
alone  be  insufficient  for  the  public  security,  if  the  right 
of  choice  had  not  many  auxiliary  guards  and  accom- 
paniments. It  was  indispensable,  secondly,  to  provide 
for  the  qualifications  of  the  electors.  It  is  obvious,  that 
even  when  the  principle  is  established,  that  the  popular 
branch  of  the  legislature  shall  emanate  directly  fi-om  the 
people,  there  still  remains  a  very  serious  question,  by 
whom  and  in  what  manner  the  choice  shall  be  made. 
It  is  a  question  vital  to  the  system,  and  in  a  practical 
sense  decisive,  as  to  the  durability  and  efficiency  of  the 
powers  of  government  Here,  there  is  much  room  for 
doubt,  and  ingenious  speculation,  and  theoretical  inqui- 

1 1  have  borrowed  these  views  from  Dr.  Paley,  and  fear  only,  that  by 
abridging  them  I  have  lessened  their  force.  Paley's  Moral  Philosophy, 
B.6,ch.a    See  also  3  Wilson's  Law  Lect.  134  to  138. 


V.  KJL  me  representatn 

pie?      Ought  the  right  of  suffrage  to 
universal  1     Ought  it  to  be  qualified  an 
Ought  it  to  belong  to  many,  or  few  ?    K  \ 
be  restraints  and  qualifications,  what  are  th 
aries  and  limits  of  such  restraints  and  qual 
§  677.  These  questions  are  sufficient! 
and  disquieting  in  theory ;  and  in  the  prac 
ent  states,  and  even  of  free  states,  ancien 
modem,  they  have  assumed  aknost  infinite 
form  and  illustration.     Perhaps  they  do  r 
any  general,  much  less  of  any  universal  ai 
to  furnish  an  unexceptionable  and  certain 
ages  and  all  nations.    The  manners,  habits, ; 
characters,  and  pursuits  of  different  nations 
position  of  the  territory,  in  regard  to  other  n; 
actual  organizations  and  classes  of  society 
ences  of  peculiar  religious,  civil,  or  political  i; 
the  dangers,  as  well  as  the  difficulties,  of  the 
degrees  of  knowledge  or  ignorance  pervadm 
of  society ;  the  national  temperament,  and  e 
mate  and  products  of  the  soil ;  the  cold  and 
gravity  of  the  north;   and  the  warm  and 
excitability  of  tronirai 
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^  578.  The  most  strenuous  advocate  for  universal 
suffrage  has  never  yet  contended,  that  the  right  should 
be  absolutely  universal.  No  one  has  ever  been  suffi- 
ciently visionary  to  hold,  that  all  persons,  of  every  age, 
degree,  and  character,  should  be  entided  to  vote  in  all 
elections  of  all  public  officers.  Idiots,  mfants,  minors, 
and  persons  insane  or  utterly  imbecile,  have  been,  with- 
out scruple,  denied  the  right,  as  not  having  the  sound 
judgment  and  discretion  fit  for  its  exercise.  In  many 
countries,  persons  guilty  of  crimes  have  also  been  denied 
the  right,  as  a  personal  punishment,  or  as  a  security  to 
society.  In  most  countries,  females,  whether  married 
or  single,  have  been  purposely  excluded  from  voting,  tis 
interfering  with  sound  policy,  and  the  harmony  of  social 
life.  In  the  few  cases,  in  which  they  have  been  per- 
mitted to  vote,  experience  has  not  justified  the  conclu- 
sion, that  it  has  been  attended  with  any  correspondent 
advantages,  either  to  the  public,  or  to  themselves.  And 
yet  it  would  be  extremely  difficult,  upon  any  mere  theo- 
retical reasoning,  to  establish  any  satisfactory  principle, 

^  That  the  true  reason  of  requiring  any  qualification  with  regard  to  proper- 
ty in  voters  is  to  exclude  such  persons,  as  are  in  so  mean  a  situation,  that 
they  are  esteemed  to  have  no  will  of  their  own.  If  these  persons  had  votes, 
they  would  be  tempted  to  dispose  of  them  under  some  undue  influence  or 
other.  This  would  n'lve  a  great,  an  artful,  or  a  wealthy  man  a  larger  share 
in  elections,  than  is  consistent  with  general  liberty.  If  it  were  probable, 
that  every  man  would  give  his  vote  freely  and  without  influence  of  any 
kind,  then,  upon  the  true  theory  and  genuine  principles  of  liberty,  every 
member  of  the  community,  however  poor,  should  have  a  vote  in  electing 
those  delegates,  to  whose  charge  is  committed  the  disposal  of  his  proper- 
ty, his  liberty,  and  his  life.  But  since  that  can  hardly  be  expected  in 
persons  of  indigent  fortunes,  or  such  as  are  under  the  immediate  dominion 
of  others,  all  popular  states  have  been  obliged  to  establish  certain  quali- 
fications, whereby  some,  who  are  suspected  to  have  no  will  of  their  own, 
are  excluded  from  voting,  in  order  to  set  other  individuals,  whose  will 
may  be  supposed  independent,  more  thoroughly  upon  a  level  with  each 
other."  Similar  reasoning  might  be  employed  to  justify  other  exclusions, 
besides  those  founded  upon  a  want  of  property. 
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which  the  one  half  of  every  society  has  thus  been 
natically  excluded  by  ihe  other  half  from  all  right 
■ticipaling  in  government,  which  would  not,  at  the 
time,  apply  to  and  justify  many  other  exclusions, 
e  said,  that  all  men  have  a  natural,  equal,  and 
nable  right  to  vote,  because  they  are  all  born  free 
qual;  that  they  all  have  common  rights  and  inter- 
ntitled  to  protection,  and  therefore  have  an  equal 
lo  decide,  either  personally  or  by  their  chosen 
sentatives,  upon  the  laws  and  regulations,  which 
control,  measure,  and  sustain  those  rights  and 
sts  ;  that  they  cannot  be  compelled  to  surrender, 
it  by  their  free  consent,  what,  by  the  bounty  and 
of  Providence,  belongs  to  them  in  common  with 
;ir  race  ;  —  what  is  there  in  these  considerations, 

is  not  equally  applicable  to  females,  as  free,intel- 
,  moral,  responsible  beings,  entided  to  equal  rights, 
terests,  and  protection,  and  having  a  vital  stake  in 

regulations  and  laws  of  society?  And  if  anexcep- 
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France,  a  person  arrives,  for  all  purposes,  at  majority, 
only  at  thirty  years,  in  Naples  at  eighteen,  and  in  Hol- 
land at  twenty-five  ?  ^  Who  shall  say,  that  one  man  is 
not  as  well  qualified,  as  a  voter,  at  eighteen  years  of  age, 
as  another  is  at  twenty-five,  or  a  third  at  forty ;  and  far 
better,  than  most  men  are  at  eighty  ?  And  if  any  socie- 
ty is  invested  with  authority  to  settle  the  matter  of  the 
age  and  sex  of  voters,  according  to  its  own  view  of  its 
policy,  or  convenience,  or  justice,  who  shall  say,  that  it 
has  not  equal  authority,  for  like  reasons,  to  setde  any 
other  matter  regardmg  the  rights,  qualifications,  and 
duties  of  voters  1  * 

§  679.  The  truth  seems  to  be,  that  the  right  of 
voting,  like  many  other  rights,  is  one,  which,  wheth- 
er it  has  a  fixed  foundation  in  natural  law  or  not,  has 
always  been  treated  in  the  practice  of  nations,  as  a 
strictly  civil  right,  derived  from,  and  regulated  by  each 
society,  according  to  its  own  circumstances  and  inter- 
ests.* It  is  difficult,  even  in  the  abstract,  to  conceive 
how  it  could  have  otherwise  been  treated.  The  terms 
and  conditions,  upon  which  any  society  is  formed  and 
organized,  must  essentially  depend  upon  the  will  of 
those,  who  are  associated  ;  or  at  least  of  those,  who 
constitute  a  majority,  actually  controlling  the  rest 
Originally,  no  man  could  have  any  right  but  to  act  for 
himself;  and  the  power  to  choose  a  chief  magistrate  or 
other  officer  to  exercise  dominion  or  authority  over 
others,  as  well  as  himself,  could  arise  only  upon  a  joint 
consent  of  the  others  to  such  appointment ;  and  their 
consent  might  be  qualified  exactly  according  to  their 

1  1  Black.  Comm.  463,  4G4.  9  Id.  171. 

3  1  Black.  Comm.   171;   2  Wilson's  Law  Lee t  130;   Montesquieu's 
Spirit  of  Laws,  B.  11.  eh.  6 ;  1  Tucker's  Black.  Comm.  App.  52,  53. 
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interests,  or  power,  or  policy.      The  choice  of 
senlatives  to  act  in  a  legislative  capacity  is  not 
I  refinement  of  much  later  stages  of  actual  asso- 
1  and  civilization,  but  could  scarcely  occur,  until 
)ciety  bad  assumed  to  itself  the  right  to  introduce 
inslitulions,  and   to  confer  such  privileges,  as  it 
ed  conducive  to  the  public  good,  and  to  prohibit 
iistence  of  any  other.     In  point  of  fact,  it  is  well 
n,  that  representative  legislative  bodies,  at  least 
:  form  now  used,  are  the  peculiar  invention  of 
'n  times,  and  were  unknown  to  antiquity.     If, 
every  well  organized   society  has   the  right  to 
It  for  the  common  good  of  the  whole,  and  if,  upon 
■inciples  of  natural  law,  this  right  is  conceded  by 
;ry  union  of  society,  it  seems  dilficult  to  assign 
mit  to  this  right,  which  is  compatible  with  the 
tiainment  of  the  end   proposed.     If,    therefore, 
jciety  shall  deem  the  common  good  and  interests 
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and  not  to  furnish  out  a  spectacle  of  uniformity   to 
gratify  the  schemes  of  visionary  politicians.^ 

§  680.  Without  laying  any  stress  upon  this  theoreti- 
cal reasoning,  which  is  brought  before  the  reader,  not 
so  much  because  it  solves  all  doubts  and  objections^ 
as  because  it  presents  a  view  of  the  serious  diflSculties 
attendant  upon  the  assumption  of  an  original  and  un- 
alienable right  of  suffrage,  as  originating  in  natural  law, 
and  independent  of  civil  law,  it  may  be  proper  to 
state,  that  every  civilized  society  has  uniformly  fixed, 
modified,  and  regulated  the  right  of  suffrage  for  itself 
according  to  its  own  free  will  and  pleasure.  Every 
constitution  of  government  in  these  United  States  has 
assumed,  as  a  fundamental  principle,  the  right  of  the 
people  of  the  state  to  alter,  abolish,  and  modify  the  form 
of  its  own  government,  according  to  the  sovereign  pleas- 
ure of  the  people.*  In  fact,  the  people  of  each  state 
have  gone  much  farther,  and  settled  a  far  more  critical 
question,  by  deciding,  who  shall  be  the  voters,  entided 
to  approve  and  reject  the  constitution  framed  by  a  dele- 
gated body  under  their  direction.  In  the  adoption  of 
no  state  constitution  has  the  assent  been  asked  of  any 
but  the  qualified  voters ;  and  women,  and  minors,  and 
other  persons,  not  recognised  as  voters  by  existing 
laws,  have  been  studiously  excluded.  And  yet  the 
constitution  has  been  deemed  entirely  obligatory  upon 
them,  as  well  as  upon  the  mmority,  who  voted  against 
it.  From  this  it  will  be  seen,  how  litde,  even  in  the 
most  free  of  republican  governments,  any  abstract  right 
of  suffrage,  or  any  original  and  indefeasibl  e  privilege, 
has  been  recognised  in  practice.     If  this  consideration 

1  Burke's  Letter  to  the  Sheriffs  of  Bristol  in  1777. 
3  See  Locke  on  Government,  p.  2,  §  149, 227. 
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lot  satisfy  our  minds,  it  at  least  will  prepare  us 
sume,  that  ihere  may  be  an  almost  infinite  diver- 
the  established  right  of  voting,  without  any  state 
able  to  assert,  that  its  own  mode  is  exclusively 
;d  in  natural  justice,  or  is  most  conformable  to 
policy,  or  is  best  adapted  to  the  pubUc  security, 
teach  us,  that  the.  question  is  necessarily  com- 
jid  intricate  in  its  own  nature,  and  is  scarcely 
3tible  of  any  simple  solution,  wliich  shall  rigidly 
to  the  circumstances  and  conditions,  the  inter- 
nd  the  feelings,  the  institutions  and  the  manners 
lations.'    What  may  best  promote  the  public  weal,  - 
:cure  the  public  liberty,  and  advance  the  public 
irity  in  one  age  or  nation,  may  totally  fail  of  similar 
s  under  local,  physical,  or  moral  predicaments        1 
.iaily  different. 

81.  It  would  carry  us  too  far  from  the  Immediate 
;  of  these  Commentaries  to  take  a  general  survey 
various  modifications,  under  which  the  right  of 
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by  citizens  and  burgesses,  or  others  chosen  by  the 
citizens  or  burgesses,  according  to  the  qualifications 
prescribed  by  custom,  or  by  the  respective  charters 
and  by-laws  of  each  borough,  or  city.^  In  these,  the 
right  of  voting  is  almost  infinitely  varied  and  modified,* 
In  the  American  colonies,  under  their  charters  and 
laws,  no  uniform  rules  in  regard  to  the  right  of  sufirage 
existed.  In  some  of  the  colonies  the  course  of  the 
parent  country  was  closely  foUowed,  so  that  freehold- 
ers alone  were  voters ;  *  in  others  a  very  near  approach 
was  made  to  universal  suffrage  among  the  males  of 
competent  age  ;  and  in  others,  again,  a  middle  prind- 
ple  was  adopted,  which  made  taxation  and  voting  de- 
pendent upon  each  other,  or  annexed  to  it  the  qualifi- 
cation of  holding  some  personal  estate,  or  the  privilege 
of  being  a  freeman,  or  the  eldest  son  of  a  freeholder  of 
the  town  or  corporation.^  When  the  revolution  brought 
about  the  separation  of  the  colonies,  and  they  formed 
themselves  into  independent  states,  a  very  striking 
diversity  was  observable  in  the  original  constitutions 
adopted  by  them ;  ^  and  a  like  diversity  has  pervaded 
all  the  constitutions  of  the  new  states,  which  have  since 
grown  up,  and  all  the  revised  constitutions  of  the  old 
states,  which  have  received  the  final  ratification  of  the 
people.    In  some  of  the  states  the  right  of  sufirage 

1  1  Black.  Comm.  172  to  175 ;  1  Tuck.  Black.  Comm.  App.  209  to 
212.    See  also  Bnrkc's  Reflections  on  the  French  Revolution. 

3  See  Dr.  Lieber's  Encyclopasdia  Americana,  art  EUdum;  Qreat 
Briiain,  ConstituUon  of. 

3  See  Jefferson's  Notes  on  Virginia,  191 ;  1  Tucker's  Black.  Comm. 
App.  96  to  100. 

4  See  Charter  of  Rhode-Island,  1663,  and  Rhode-Island  Laws,  (edit 
1798,)  p.  114.  See  also  Connecticut  Charter,  1662,  and  Massachiuetts 
Charters,  1628  and  1692. 

5  2  Wilson^s  Law  Lect  132  to  138 ;  2  PiUiin's  Hist  ch.  19,  p.  294  to 
316. 
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ids  upbn  a  certain  length  of  residence,  and  pay- 

1  of  taxes  ;  in  others,  upon  mere  citizenship  and 

e  ;  in  others,  upon  the  possession  of  a  freehold, 

pe  estate  of  a  particular  value,  or  upon  the  pay- 

pf  taxes,  or  performance  of  some  public  duty,  such 

•vice  in    the    militisi,  or  on   the    highways.'     In 

I  of  these  state  constilulions  will  it  be  found, 

3  qualifications  of  ihe  voters  are  settled  upon  the 

J  uniform    basis,*      So    that    we    have    the   most 

lane  proofs,  that  among  a  free  and  enlightened 

,  convened  for  the  purpose  of  establishing  their 

brms  of  government,  and  the  rights  of  their  own 

the  question,  as  to  the  due  reguiaiion  of  the 

Ications,  has  been  deemed  a  matter  of  mere  state 

I,  and  varied  to  meet  the  wants,  to  suit  the  preju- 

land  to  foster  the  interests  of  the  majority.     An 

indefeasible  right   to  elect  or  be  elected, 

never  to  have  been  asserted  on  one  side,  or 

1  the  other ;  but  the  subject  has  been  freely 
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was  assembled.  The  definition  of  the  right  of  suffrage 
is  very  justly  regarded,  as  a  fundamental  article  of  a 
republican  government.  It  was  incumbent  on  the 
convention,  therefore,  to  define  and  establish  this  right 
in  the  constitution.  To  have  left  it  open  for  the  occa- 
sional regulation  of  congress  would  have  been  improper, 
for  the  reason  just  mentioned.  To  have  submitted  it 
to  the  legislative  discretion  of  the  states,  would  have 
been  improper,  ior  the  same  reason ;  and  for  the  addi- 
tional reason,  that  it  would  have  rendered  too  depend- 
ent on  the  state  governments,  that  branch  of  the  fed- 
eral government,  which  ought  to  be  dependent  on  the' 
people  alone.^  Two  modes  of  providing  for  the  right 
of  suffrage  in  the  choice  of  representatives  were  pre- 
sented to  the  consideration  of  that  body.  One  was  to 
devise  some  plan,  which  should  operate  uniformly  in 
all  the  states,  on  a  common  principle ;  the  other  was  to 
conform  to  the  existing  diversities  m  the  states,  thus 
creating  a  mixed  mode  of  representation.  In  favour  of 
the  former  course,  it  might  be  urged,  that  aU  the  states 
ought,  upon  the  floor  of  the  house  of  representatives, 
to  be  represented  equally ;  that  this  could  be  accom- 
plished only  by  the  adoption  of  a  uniform  qualification 
of  the  vbters,  who  would  thus  express  the  same  public 
opinion  of  the  same  body  of  citizens  throughout  the 
Union ;  that  if  freeholders  alone  in  one  state  chose  the 
representatives;  and  in  another  all  male  citizens  of 
competent  age  ;  and  in  another  all  freemen  of  particu- 
lar towns  or  corporations ;  and  in  another  all  taxed 
inhabitants  ;  it  would  be  obvious,  that  different  inter- 
ests and  classes  would  obtain  exclusive  representations 
in  different  states ;  and  thus  the  great  objects  of  the 

1  The  Federalist,  No.  59. 
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constitution,  the  promotion  of  the  general  welfare  and 
common  defence,  might  be  unduly  checked  and  ob- 
structed ;  that  a  uniform  principle  would  at  least  have 
this  recommendation,  that  it  could  create  no  well- 
founded  jealousies  among  the  different  states,  and 
would  be  most  likely  to  satisfy  the  body  of  the  people 
by  its  perfect  fairness,  its  permanent  equality  of  opera- 
tion, and  its  entire  independence  of  all  local  legislation, 
whether  in  the  shape  of  state  laws,  or  of  amendments 
to  state  constitutions. 

§  583.  On  the  other  hand,  it  might  be  urged  in 
favour  of  the  latter  course,  that  the  reducing  of  the 
different  quaUfications,  already  existing  in  the  dif- 
ferent states,  to  one  imiform  rule,  would  have  been 
a  very  difficult  task,  even  to  the  convention  itself, 
and  would  be  dissatisfactory  to  the  people  of  dif- 
ferent states.^  It  would  not  be  very  easy  for  the 
convention  to  frame  any  rule,  which  would  satisfy 
the  scruples,  the  prejudices,  or  the  judgments  of  a 
majority  of  its  own  members.  It  would  not  be  easy 
to  induce  Virginia  to  give  up  the  exclusive  right  of 
freeholders  to  vote ;  or  Rhode-Island,  or  Connecticut, 
the  exclusive  right  of  freemen  to  vote ;  or  Massachu- 
setts, the  right  of  persons  possessing  a  given  value  of 
personal  property  to  vote ;  or  other  states,  the  right 
of  persons  paying  taxes,  or  having  a  fixed  residence, 
to  vote.  The  subject  itself  was  not  susceptible  of  any 
very  exact  limitations  upon  any  general  reasoning.  The 
circumstances  of  different  states  might  create  great  di- 
versities in  the  practical  operation  of  any  imiform  sys- 
tem. And  the  natural  attachments,  which  long  habit  and 
usage  had  sanctioned,  in  regard  to  the  exercise  of  the 


1  The  Federalist,  No.  52. 
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right,  would  enlist  all  the  feelmgs,  and  mterests,  and 
opinions  of  every  state  against  any  substantial  change 
in  its  oym  institutions.  A  great  embarrassment  woidd 
be  thus  thrown  in  the  way  of  the  adoption  of  the  consti- 
tution itself,  which  perhaps  would  be  thus  put  at  haz- 
ard, upon  the  mere  ground  of  theoretical  propriety.^ 

^  584.  Besides  ;  it  might  be  urged,  that  it  is  far  from 
bemg  clear,  upon  reasoning  or  experience,  that  uniform- 
ity in  the  composition  of  a  representative  body  is  either 
desirable  or  expe'dient,  founded  in  sounder  policy,  or 
more  promotive  of  the  general  good,  than  a  mixed  sys- 
tem, embracing,  and  representing,  and  combining  distinct 
interests,  classes,  and  opinions.'  In  England  the  house 
of  commons,  as  a  representative  body,  is  foimded  upon 
no  uniform  principle,  either  of  numbers,  or  classes,  or 


I  Rawle  on  the  Constitution,  ch.  4,  p.  40. 

s  Mr.  Burke  manifestly  thought,  that  no  system  of  representative  gov- 
ernment could  be  safe  without  a  large  admixture  of  different  persons 
and  interests.  "  Nothing,"  says  he,  **  is  a  due  and  adequate  representa- 
tation  of  a  state,  that  does  not  represent  its  ability,  as  well  as  its  prop- 
erty. But  as  ability  is  a  vigorous  and  active  principle,  and  as  property  is 
sluggish,  inert,  and  timid,  it  can  never  be  safe  from  the  invasion  of  abili- 
ty, unless  it  be,  out  of  all  proportion,  predominant  in  the  representation."  * 
In  a  subsequent  page  of  bis  Reflections  on  the  French  Revolution,  he 
discusses  the  then  favorite  theory  of  representation  proposed  for  the 
constitution  of  France,  upon  the  triple  basis  of  territory,  population,  and 
taxation,  and  demonstrates,  with  great  clearness,  its  inconvenience,  ine- 
quality, and  inconsistency.  The  representatives,  too,  were  to  be  chosen 
indirectly,  by  electors  appointed  by  electors,  who  were  again  chosen  by 
other  electors.  **  The  member,"  says  Mr.  Burke,  "  who  goes  to  the  Na- 
tional Assembly,  is  not  chosen  by  the  people,  nor  accountable  to  them. 
There  are  three  elections  before  he  is  chosen ;  two  sets  of  magistrates 
intervene  between  him  and  the  primary  assembly,  so  as  to  render  him,  as 
I  have  said,  an  ambassador  of  a  state,  and  not  tiie  representative  of  the 
people  within  a  state."  So  much  for  mere  theory  in  the  hands  of  vision- 
aiy  and  speculative  statesmen. 

*  Burke'f  Befloctioni  on  the  French  RoToIntion.     See  alio  Faley'i  Morml  Philosophy,  B.  6, 
di.7. 
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The  representation  is  made  up  of  persons 

1  by  electors  having  very  different,  and  sometimes 

liscordant  qualifications  ;  in  some  cases,  property 

lively  represented  ;  in  others,  particular  trades 

lirsuits  ;  in  others,  inhabitancy  and  coiporate  prir- 

;  in  others,  the  reverse.    In  some  cases,  the  rep- 

latives  are  chosen  by  very  numerous  voters ;  in 

by  very  few ;  in  some  cases,  a  single  patron 

tses  the  exclusive  power  of  choosing  representa- 

i  in  nomination  boroughs  ;  in  others,  very  pop- 

Icilies  have  no  right  to  choose  any  representatives 

;  in  some  cases,  a  select  body,  forming  a  very 

Ipai't  of  the  inhabitants,  has  the  exclusive  right  of 

;  in  others,  non-residents  can  control  the  whole 

In ;  in  some  places  a  half  million  of  inhabitants 

Ks  the  right  to  choose  no  more  representatives, 

Ire  assigned  to  the  most  insignificant  borough,  with 

y  an  inhabitant  to  point  out  its  local  limits.*   Yet 

i  never,  of  itself,  been  deemed  an  ex- 
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different  opinions;  and  as  thus  securing, by  a weU -balanc- 
ed and  intelligent  representation  of  all  the  various  class- 
es of  society,  a  permanent  protection  of  the  public  liber- 
ties of  the  people,  and  a  firm  security  of  the  private  rights 
of  persons  and  property.^  Without,  therefore,  asserting, 
that  such  a  mixed  representation  is  absolutely,  and  un- 
der all  circumstances^  the  best,  it  might  be  safely  affirm- 
ed, that  the  existence  of  various  elements  in  the  com- 
position of  the  representative  body  is  not  necessarily 
inexpedient,  imjust,  or  insecure ;  and,  in  many  cases, 
may  promote  a  wholesome  restraint  upon  partial  plans 
of  legislation,  and  ensure  a  vigorous  growth  to  the  gen« 
eral  interests  of  the  Union.  The  planter,  the  farmer, 
the  mechanic,  the  merchant,  and  the  manufacturer 
might  thus  be  brought  to  act  together,  in  a  body  repre- 
senting each ;  and  thus  superior  intelligence,  as  well  as 
mutual  good-will  and  respect,  be  diffused  through  the 
whole  of  the  collective  body.* 

§  585.  In  the  judgment  of  the  convention,  this  latter 
reasonmg  seems  to  have  obtained  a  decisive  influence, 


1  Mr.  Wilson  in  his  Lectures,  considers  the  inequality  of  representa- 
tion in  the  house  of  commons,  as  a  prominent  defect  in  the  British  gov- 
ernment But  his  objections  are  mainly  urged  against  the  mode  of  ap- 
portioning the  representation,  and  not  against  the  qualifications  of  the 
voters.*  In  the  reform  now  under  the  consideration  of  parliament,  there 
is  a  very  great  diversity  of  electoral  qualifications  allowed,  and  appar- 
ently supported  by  all  parties.  Mr.  Burke  in  his  Reflections  on  the 
French  Revolution,  holds  doctrines  essentially  different  in  many  points 
from  Mr.  Wilson.  See  also  in  Winne's  Eunomus,  Dialogue  3,  §  18, 19, 
20,  an  ingenious  defence  of  the  existing  system  in  Great-Britain. 

9  See  Paley's  Moral  Philosophy,  B.  6,  ch.  7,  p.  380  ;  Id.  394.  See  also 
Franklin's  Remarks  ;  2  Pitk.  Hist  242.  —  Dr.  Paley  has  placed  the  in- 
equalities of  representation  in  the  house  of  commons  in  a  strong  light ; 
and  be  has  attempted  a  vindication  of  it,  which,  whether  satisfactory 
or  not,  is  at  least  urged  with  great  skill  and  ingenuity  of  reasoning. 
Paley's  Moral  Philosophy,  B.  6,  ch,  7,  p.  391  to  400.  See  also  2  Pitk.  Hist 
242. 

*  1  Wilioo*<  Loet.  430  to  433. 
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)  have  established  the  final  result  ;  and  it  was  ac- 
igly  declared,  in  the  clause  under  consideration, 
the  electors  in  each  state  shall  have  the  qualifica- 
requisite  for  electors  of  the  most  numerous  branch 
state  legislature."  '  Upon  this  clause  (which  was 
adopted  bj-  a  unanimous  vote)  the  Federalist  has 
ked,  "the  provisioa  made  by  ihe  convention  ap- 
to  be  the  best,  that  lay  within  their  option.  It  must 
isfactory  to  every  stale,  because  it  Is  conformable 
standard  already  established  by  ihe  stale  itself.  It 
e  safe  to  the  United  States,  because,  being  fixed 
e  state  constitutions,  it  is  not  alterable  by  the 
governments  ;  and  it  cannot  be  feared,  that  the 
3  of  the  states  will  alter  this  part  of  their  constitu- 
in  such  a  manner,  as  to  abridge  the  rights  secur- 
them  by  the  federal  constitution."  *  The  remaik, 
eneral  sense,  is  true  ;  but  the  provision  has  not,  in 
nd  may  not  have,  all  the  security  against  alteration 
^tat^eovemments^hicl^^s^onfidend 
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materially  varying  the  rights  of  suffrage.^  So  that  ab- 
solute stability  is  not  to  be  predicated  of  the  existing 
modes  of  suffrage  ;  though  there  is  little  practical  dan- 
ger of  any  changes,  which  would  work  unfavourably  to 
popular  rights. 

§  586.  In  the  third  place,  the  term  of  service  of 
representatives.  In  order  to  ensure  permanent  safety  to 
the  liberties  of  the  people,  other  guards  are  indispensa- 
ble, besides  those,  which  are  derived  from  the  exercise  of 
the  rightof  suffrage  and  representation.  If,  when  the  legis- 
lature is  once  chosen,  it  is  perpetual,  or  may  last  during 
the  life  of  the  representatives;  and  in  case  of  death,  or  re- 
signation only,  the  vacancy  is  to  be  supplied  by  the  elec- 
tion of  new  representatives ;  it  is  easy  to  perceive,  that 
in  such  cases,  there  will  be  but  a  very  slight  check  up- 
on their  acts,  on  the  part  of  the  people.  In  such  cases, 
if  the  legislative  body  should  be  once  corrupted,  the  evil 
would  be  past  all  remedy,  at  least  without  some  violent 
revolution,  or  extraordinary  calamity.*  But,  when  dif- 
ferent legislative  bodies  are  to  succeed  each  other  at 
short  intervals,  if  the  people  disapprove  of  the  present, 
they  may  rectify  its  faults,  by  the  silent  exercise  of  their 
power  in  the  succeeding  election.  Besides,  a  legisla- 
tive assembly,  which  is  sure  to  be  separated  again,  and 
its  members  soon  return  to  private  life,  will  feel  its  own 
interests,  as  well  as  duties,  bound  up  with  those  of  the 
community  at  large.'  It  may,  therefore,  be  safely  laid 
down,  as  a  fundamental  axiom  of  republican  govern- 
ments, that  there  must  be  a  dependence  on,  and  re- 
sponsibility to,  the  people,  on  the  part  of  the  represen- 
tative, which  shall  constantly  exert  an  influence  upon 

1  See  2  Wilson's  Law  Lect  note  (d,)  136, 137. 

s  1  Black.  Comm.  189 ;  Montesquiea's  Spirit  of  Laws,  B.  11,  ch.  6. 

>  1  Black.  Coipm.  189. 
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Its  and  opinions,  and  produce  a  sympathy  between 

lid  his  constituents.'    II',  when  he  is  once  elected. 

Ids  his  place  for  life,  or  during  good  behaviour,  or 

long  period  of  years,  it  is  obvious,  that  there  will 

:  effective  control  exercised  upon  him  ;   and  he 

in  learn  to  disregard  the  wishes,  the  interests, 

jn  the  rights  of  his  constituents,  whenever  they 

Ire    with    his    own    selfish   pursuits  and  objects. 

1  appointed,  he  may  not,  indeed,  consider  himself, 

llusively  their  representative,  bound  by  their  opin- 

land   devoted   to   their  peculiar  local   interests, 

Igh  they  may  be  wholly  inconsistent  with  the  good 

1  Union.  He  ought  rather  to  deem  himself  a  repre- 

3  of  the  nation,  and  bound  to  provide  for  the 

I  welfare,  and  to  consult  for  the  general  safety.* 

lill,  in  a  just  sense,  he  ought  to  feel  his  responsi- 

|to  them,  and  to  act  for  them  in  common  with  the 

e  people  ;  and  to  deem  himself,  in  an  emphatic 
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ence  and  sympathy  and  responsibility  can  be  effectual- 
ly secured.*  But  the  question,  what  degree  of  frequen- 
cy is  best  calculated  to  accomplish  that  object  is  not 
susceptible  of  any  precise  and  universal  answer,  and 
must  essentially  depend  upon  very  different  considera- 
tions in  different  nations,  and  vary  with  their  size,  their 
age,  their  conditions,  their  institutions,  and  their  local 
peculiarities.* 

§  588.  It  has  been  a  current  observation,  that "  where 
annual  elections  end,  tyranny  begins." '  But  this  re- 
mark, like  many  others  of  a  general  nature,  is  open  to 
much  question.  There  is  no  pretence,  that  there  is  any 
natural  connexion  between  the  period  of  a  year,  or  any 
other  exact  revolution  of  time,  and  the  political  changes 
fit  for  governments  or  magistrates.  Why  is  the  elec- 
tion of  a  magistrate  or  representative  more  safe  for  one 
year,  than  for  two  years  ?  For  one  year,  more  than  for 
six  months  1  For  six  months,  more  than  for  three 
months  ?  It  is  certainly  competent  for  a  state  to  elect 
its  own  rulers,  daily,  or  weekly,  or  monthly,  or  annual- 


1  Tbe  Federalist,  No.  32,  57. 

3  Dr.  Paley,  with  his  usual  practical  sense,  has  remarked,  in  regard 
to  tbe  composition,  and  tenure  of  office,  of  the  British  house  of  commons, 
that,  ^  the  number,  the  fortune,  and  quality  of  the  members ;  the  variety 
of  interests  and  characters  among  them ;  above  all,  the  temporary  duro" 
Hon  of  (heir  povfer,  and  the  change  of  men,  which  every  new  election 
produces,  are  so  many  securities  to  the  public,  as  well  against  the 
subjection  of  their  judgments  to  any  external  dictation,  as  against  the 
formation  of  a  junto  in  their  own  body,  sufficiently  powerful  to  govern 
their  decisions.  Tbe  representatives  are  so  intermixed  with  the  constit- 
uents, and  the  constituents  with  the  rest  of  the  people,  that  they  can- 
not, without  a  partiality  too  flagrant  to  be  endured,  impose  any  burthen 
upon  the  subject,  in  which  they  do  not  share  themselves.  Nor  scarce- 
ly can  they  adopt  an  advantageous  regulation,  in  which  their  own  in- 
terests will  not  participate  of  the  advantage."  Paley 's  Moral  Philosophy, 
B.  6,  ch«  7. 

3  The  Federalist,  No.  53.  See  Montesquieu's  Spirit  of  Laws,  B.  2,  ch.  3. 
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Ifor  a  longer  period,  if  it  is  deemed  expedient.    In 

■spect,  it  must  be,  or  ought  to  be,  governed  by  its 

Bonvenience,  interests,  and  safety.  ]t  is,  therefore, 

Ition  of  sound  policy,  dependent  upon  circumstan- 

Tid  not  resolvable  into  any  absolute  elements  de- 

pl  upon  the  revolution  or  return  of  natural  sea- 

rhe  aim  of  every  political  constitution  is,  or  ought 

t  to  obtain  for  rulers  men,  who  possess  most 

1  to  discern,  and  most  virtue  to  pursue  the  com- 

lood  of  the  society  ;  and,  in  the  next  place,  lo  lake 

it  elTectual  precautions  for  keeping  them  virtuouf, 

I  they  continue  their  public  it  usi,*    Various  means 

;  resorted  to  for  this  purpose  ;  and  doubtless  one 

Imost  efficient  is  the  frequency  of  elections.  But 

1  there,  that  will  not  perceive,  upon  the  slightest 

nation  of  the  subject,  what  a  wide  space  there 

I  the  exercise  of  discretion,  and  for  diversity  of 


Without  pretending  to  go  into  a  complete 
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of  intercourse  few  and  liable  to  intem:ption.  If  all  the 
inhabitants,  who  are  to  vote,  res^ide  in  towns  and  villages, 
there  will  be  little  inconvenience  in  assembling  together 
at  a  short  notice  to  make  a  choice.  It  will  be  far  other- 
wise, if  the  inhabitants  are  scattered  over  a  large  territo- 
ry, and  are  engaged  in  agricultural  pursuits,  Uke  the 
planters  and  farmers  of  the  southern  and  western  states, 
who  must  meet  at  a  distance  from  their  respective  homes, 
and  at  some  common  place  of  assembling.  In  cases  of 
this  sort,  the  sacrifice  of  time  necessary  to  accomplish 
the  object,  the  expenses  of  the  journey,  the  imperfect 
means  of  communicauon,  the  slow  progress  of  inter- 
changes of  opinion,  would  naturally  diminish  the  exer- 
cise of  the  right  of  suffrage.  There  would  be  great 
danger,  under  such  circumstances,  that  there  would 
grow  up  a  general  indifference  or  inattention  to  elec- 
tions, if  they  were  frequent,  since  they  would  create 
little  interest,  and  would  involve  heavy  charges  and 
burthens.  The  nature  of  the  pursuits  and  employments 
of  the  people  must  also  have  great  influence  in  settling 
the  question.  If  the  mass  of  the  citizens  are  engaged 
in  employments,  which  take  them  away  for  a  long  peri- 
od from  home,  such  as  employments  in  the  whale  and 
cod  fisheries,  in  the  fur-trade,  in  foreign  and  distant 
commerce,  in  periodical  caravans,  or  in  other  pursuits, 
which  require  constant  attention,  or  long  continued  la- 
bours at  particular  seasons  ;  it  is  obvious,  that  frequent 
elections,  which  should  interfere  with  their  primary  in- 
terests and  objects,  would  be  at  once  inconvenient,  op- 
pressive, and  unequal.  They  would  enable  the  few  to 
obtain  a  complete  triumph  and  ascendency  in  the  af- 
fairs of  the  state  over  the  many.  Besides,  the  frequen- 
cy of  elections  must  be  subject  to  other  considerations, 
affecting  the  general  comfort  and  convenience,  as  well 
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■ 

of  rulers,  as  of  electors.  In  the  bleak  regions  of  Lapland, 
and  the  farther  north,  and  m  the  sultry  and  protracted 
heats  of  the  south,  a  due  regard  must  be  had  to  the 
health  of  the  inhabitants,  and  to  the  ordinary  means  of 
travelling.  If  the  territory  be  large,  the  representatives 
must  come  from  great  distances,  and  are  liable  to  be 
retarded  by  all  the  varieties  of  climate,  and  geological 
features  of  the  country ;  by  drifts  of  impassable  snows ; 
by  sudden  inundations ;  by  chains  of  mountains ;  by 
extensive  prairies;  by  numerous  streams;  by  sandy 
deserts.^ 

^  590.  The  task  .  of  legislation,  too,  is  exceedingly 
different  in  a  small  state,  from  what  it  is  m  a  large  one ; 
in  a  state  engaged  in  a  smgle  pursuit,  or  living  in  pas- 
toral simplicity,  froni  what  it  is  in  a  state  engaged  in 
the  mfinitely  varied  employments  of  agriculture,  manu- 
facture, and  commerce,  where  enterprise  and  capital 
rapidly  circulate ;  and  new  legislation  is  constantly  re- 
quired by  the  new  fortimes  of  society.  A  single  week 
might  suffice  for  the  ordinary  legislation  of  a  state  of 
the  territorial  extent  of  Rhode-Island ;  while  several 
months  would  scarcely  suffice  for  that  of  New -York. 
In  Great-Britain  a  half  year  is  consimied  in  legislation 
for  its  diversified  interests  and  occupations ;  while  a 
week  would  accomplish  all,  that  belongs  to  that  of  Lap- 
land or  Greenland,  of  the  narrow  republic  of  Geneva, 
or  of  the  subordinate  principalities  of  Germany.  Athens 
might  legislate,  without  obstructing  the  daily  course  of 
common  business,  for  her  own  meagre  territory ;  but 
when  Rome  had  become  the  mistress  of  the  world,  the 
year  seemed  too  short  for  all  the  exigencies  of  her 
sovereignty.     When  she  deliberated  for  a  world,  she 


1  1  Elliot's  Debates,  33,  Ames's  Speech. 


CB.  IX.]         HOUSE  OF  REPRESElTrATiyES.  73 

felt,  that  legislation,  to  be  wise  or  safe,  must  be  slow 
and  cautious ;  that  knowledge,  as  well  as  power,  was 
indispensable  for  the  true  government  of  her  provinces. 

^591.  Agam;  the  local  position  of  a  nation  in  re- 
gard to  other  nations  may  require  very  different  courses 
of  legislation,  and  very  different  intervals  of  elections^ 
from  what  would  be  dictated  by  a  sense  of  its  own  in- 
terest and  convenience  imder  other  circumstances.  If 
it  is  surrounded  by  powerful  and  warlike  neighbours,  its 
own  government  must  be  invested  with  proportionately 
prompt  means  to  act,  and  to  legislate,  in  order  to  repel 
agressions,  and  secure  its  own  rights.  Frequent 
changes  in  the  public  councils  might  not  only  leave  it 
exposed  to  the  hazard  of  having  no  efficient  body  in 
existence  to  act  upon  any  sudden  emergency,  but  also, 
by  the  fluctuations  of  opinion,  necessarily  growing  out 
of  these  changes,  introduce  imbecility,  irresolution^  and 
the  want  of  due  information  into  those  councils*  Men, 
to  act  with  vig  ur  and  effect,  must  have  time  to  mature 
measures,  and  judgment  and  experience,^  as  to  the  best 
method  of  applying  them.  They  must  not  be  hurried 
on  to  their  conclusions  by  the  passions,  or  the  fears  of 
the  multitude.  They  must  deliberate,  as  well  as  re- 
solve. If  the  power  drops  from  theh*  hands  before  they 
have  an  oppOTtunity  to  carry  any  system  into  full  effect, 
or  eveh  to  put  it  on  its  trial,  it  is  impossible,  that  foreign 
nations  should  not  be  able,  by  intrigues,  by  fatse  alarms, 
and  by  corrupt  influences,  to  defeat  the  wisest  measures 
of  the  best  patriots. 

§  592.  One  other  consideration  of  a  general  nature 
deserves  attention.  It  is,  that  while,  on  the  one  hand, 
constantly  recurring  elections  afford  a  great  security  to 
public  liberty,  they  are  not,  on  the  other  hand,  without 
some    dangers    and  inconveniences  of  a  formidable 

VOL.  II.  10 
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The  very  frequency  of  elections  has  a  ten- 
J  to  create  agitations  and  dissensions  in  the  pub- 
Ind ;  to  nourish  factions,  and  encourage  restless- 
\  to  favour  rash  innovations  in  domestic  legis- 
J  and  public  pohcy ;  and  to  produce  violent  and 
In  changes  in  the  administration  of  public  af- 
Ifounded  upon  temporary  excitements  and  pre- 


I93.  It  is  plain,  that  some  of  the  considerations, 

T  have  been  stated,  must  apply  with  very  different 

D  the  condition  and  interests  of  different  states; 

liey  demonstrate,  if  not  the  absurdity,  at  least  the 

f  of  laying  down  any  general  maxim,  as  to  the 

cy  of  elections  to  legislative,  or  other  offices.* 

;  is  quite  as  much  absurdity  m  laying  down,  as  a 

1  rule,  that  where  annual  elections  end,  tyranny 

:,  as  there  is  in  saying,  that  the  people  are  free 

while  they  are  choosing  their  representatives,  and 

!  the  whole  period  of  their  service. 
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occurred,  from  royal  contrivance,  ambition,  or  policy.* 
But,  even  when  parliament  was  accustomed  to  sit  every 
year,  the  members  were  not  chosen  every  year.  On 
the  contrary,  as  the  dissolution  of  parliament  was  solely 
dependent  on  the  will  of  the  crown,  it  might,  and  for- 
merly it  sometimes  did  happen,  that  a  single  parlia- 
ment lasted  through  the  whole  life  of  the  king,  who 
convened  it.*  To  remedy  these  grievances,  it  was 
provided  by  a  statute,  passed  in  the  reign  of  Charles 
the  Second,  that  the  intermissions  should  not  be  pro- 
tracted beyond  the  period  of  three  years ;  and  by  a 
subsequent  statut^  of  William  and  Mary,  that  the  same 
parliament  should  not  sit  longer  than  three  years,  but* 
be,  at  the  end  of  that  period,  dissolved,  and  a  new  one 
elected.  This  period  was,  by  a  statute  of  George  the 
First,  prolonged  to  seven  years,  after  an  animated  de- 
bate; and  thus  septennial  became  a  substitute  for 
triennial  parliaments.^  Notwithstanding  the  constantly 
mcreasing  influence  of  the  house  of  commons,  and  its 
popular  cast  of  opinion  and  action,  more  than  a  century 
has  elapsed  without  any  successful  effort,  or  even  any 
general  desire,  to  change  the  duration  of  parliament. 
So  that,  as  the  English  constitution  now  stands,  the 
parliament  must  expire,  or  die  a  natural  death,  at  the 
end  of  the  seventh  year,  and  not  sooner,  unless  dis- 
solved by  the  royal  prerogative.*  Yet  no  man,  tolera- 
bly well  acquainted  with  the  history  of  Great  Britain 
for  the  last  century,  would  venture  to  affirm,  that  the 
people  had  not  enjoyed  a  higher  degree  of  liberty  and 

1  The  Federalist,  No.  52. 

9  1  Black.  Comm.  189,  and  note. 

3  1  Black.  Comm.  189;  The  Federalist,  No.  52»  53;  1  Elliot's  De« 
bates,  37, 39 ;  2  Elliot's  Debatpd,  42. 

4  1  Black.  Comm.  189 ;  The  Federalist,  No.  52. 
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ince  in  all  the  proceedings  of  the  government,  than 
existed  in  any  antecedent  period. 
595.  If  we  bring  our  inquiries  nearer  home,  it  will 
und,  that  the  history  of  the  American  colonies  be- 
ihe  revolution  affords  an  equally  striking  proof  of 
jiversity  of  opinion  and  usage.     It  is  very  well 
'n,  that  the  principle  of  representation  in  one  branch 
e  legislature  was  (as  has  been  already  stated) 
lished  m  all  the   colonies.     But  the  periods  of 
ion  of  the  representatives  were   very   different 
'  varied  from  a  half-year  to  seven  years.     In  Vir- 
the  elections  were  septennial;  in  North  and  South- 
lina,  biennial ;  in  Massachusetts,  annual ;  m  Con- 
cut  and  Rhode-Island,  semi-annual.'    It  has  been 
justly  remarked  by  the  Federalist,  that  there  is 
ny  reason  to  infer,  from  the  spirit  and  conduct  of 
epresentatives  of  the  people  prior  to  the  revolu- 
that  biennial  elections  would  have  been  dangerous 
e  public  liberties.     The  spirit,  which  every  where 
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was  septenniaL^  When,  after  the  revolution,  the  states 
freely  framed  and  adopted  their  own  constitutions  of 
government,  a  similar,  though  not  so  marked  a  diversity 
of  opinion,  was  exhibited.  In  Connecticut,  until  her 
recent  constitution,  the  representatives  were  chosen 
aemi-annually ;  m  Rhode-Island  they  are  still  chosen 
semi-annually ;  in  South- Carolina,  Tennessee,  Missouri, 
Illinois,  and  Louisiana  they  are  chosen  biennially ;  and 
in  the  rest  of  the  states  annually.^  And  it  has  been 
justly  observed  in  the  Federalist,'  that  it  would  not 
be  easy  to  show,  that  Connecticut  or  Rhode-Island  is 
better  governed,  or  enjoys  a  greater  share  of  rational 
liberty,  than  South-Carolina,  (or  any  of  the  other  states 
having  biennial  elections ;)  or,  that  either  the  one  or  the 
other  of  these  states  is  distinguished,  m  these  respects, 
and  by  these  causes,  from  the  states,  whose  elections 
are  different  from  both. 

§  596.  These  remarks  are  sufficient  to  establish  the 
futility  of  the  masim  alluded  to,  respecting  the  value  6f 
annual  elections.  The  quesUon,  how  frequent  elections 
should  be,  and  what  should  be  the  term  of  service  of 
representatives,  cannot  be  answered  in  any  universal 
f<H*m,  applicable  to  all  times,  and  all  nations.^  It  is 
very  complex  in  its  nature,  and  must  ultimately  resolve 
itself  into  a  question  of  policy  and  sound  discretion, 
with  reference  to  the  particular  condition  and  circum- 
stances of  each  nation,  to  which  it  is  sought  to  be 
applied.  The  same  fundamental  principles  of  govern- 
ment may  require  very  different,  if  not  entirely  oppo- 
site practices  in  different  states.    There  is  great  wis- 

1  The  Federalist,  No.  52. 
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in  the  observations  of  one  of  our  eminent  states- 
on  ihis  subject.     "  It  is  apparent,"  said  he,  "  that 
egatio'n  for  a  very  short  period,  as  for  a  single  day, 
d  defeat  the  design  of  representation.     The  elec- 
in  that  case  would  not  seem  to  the  people  to  be  of 
mportance,  and  the  person  elected  would  think  as 
y  of   his    appointment.      The  other   extreme  is 
lly  to  be  avoided.     An  election  for  a  long  term  of 
i,  or  for  life,  would  remove  ihe  member  too  far 
the  control  of  the  people,  would  be  dangerous  to 
:y,  and  in  fact  repugnant  to  the  purposes  of  the 
ration.     The  truth,  as  usual,  is  placed  somewhere 
een  the  extremes,  and,  I  believe,  is  included  in 
proposition ;  the  term  of  election  must  be  so  long, 
the  representative  may  understand  the  interests  of 
leople ;  and  yet  so  limited,  that  his  fidelity  may  be 
■ed  by  a  dependence  upon  their  approbation."  ' 
597.  The  question,  then,  which  was  presented  to 
onsideration  of  the  convention,  was,  what  duration 
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inconsiderable  diversity  of  opinion  was  exhibited  in  the 
discussions  in  the  convention.  It  was,  in  the  first  in- 
stance, decided  in  a  committee  of  the  whole,  that  the 
period  should  be  three  years,  seven  states  voting  in  the 
aflSrmative,  and  four  in  the  negative.^  That  period  was 
afterwards  struck  out  by  a  vote  of  the  convention,  seven 
states  voting  in  the  affirmative,  three  in  the  negative, 
and  one  being  divided,  and  the  word  "  two''  was  unani- 
mously inserted  in  its  stead.*  In  the  subsequent  re- 
vision the  clause  took  the  shape,  in  which  it  now  stands 
in  the  constitution. 

§  598.  The  reasons,  which  finally  prevailed  in  the 
convention  and  elsewhere  in  favour  of  biennial  elections 
in  preference  to  any  other  period,  may  be  arranged 
under  the  following  heads : 

§  599.  In  the  first  place,  an  argument  might  prop-: 
eriy  be  drawn  firom  the  extent  of  the  country  to  be 
governed.  The  territorial  extent  of  the  United  States 
would  require  the  representatives  to  travel  from  great 
distances,  and  the  arrangements,  rendered  necessary  by 
that  circumstance,  would  furnish  much  more  serious  ob- 
jections with  men  fit  for  this  service,  if  limited  to  a  single 
year,  than  if  extended  to  two  years.'  Annual  elections 
might  be  very  well  adapted  to  the  state  legislatures 
from  the  facility  of  convening  the  members,  and  from 
the  familiarity  of  the  people  with  all  the  general  objects 
of  local  legislation,  when  they  would  be  highly  mconve- 
nient  for  Uie  legislature  of  the  Union.  If,  when  con- 
vened, the  term  of  congress  was  of  short  duration,  there 
would  scarcely  be  time  properly  to  examine  and  mature 

1  Journal  of  the  Convention,  p.  67, 115,  JJG,  135;  4  Elliot's  Debates, 
(Yates's  Minutes,)  70,  71. 

a  Journal  of  the  Convention,  p.  141,  207,  216;  I  Elliot's  Debates,  30 ; 
4  Elliot's  Debates,  (Yates's  Minutes,)  91, 92. 
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ures.      A  new  election  might    intervene  before 
:  had  been  an  opportunity  lo  interchange  opinions 
icquire  the  inlurmation  indispensable  for  wise  and 
ary  action.'     Much  of  the  business  of  the  national 
alure  must    necessarily  be  postponed  beyond  a 
i  session  ;  and  if  new  men  are  to  come  every  year, 
at  part  of  the  information  already  accumulated  will 
St,  or  be  unavoidably  open  for  re-examination  be- 
my  vote  can  be  properly  had. 
500.  In  the  next  place,  however  well  foimded  tfae 
m  might  be,  that  where  no  other  circumstances 
;  the  case,  the  greater  the  power  is,  the  shorter 
t  to  be  its  duration  ;    and  conversely,  the  smaller 
iower,  the  more  safely  its  duration  may  be  pro- 
;d  ;  '  that  maxim,  if  it  applied  at  all  to  the  govem- 
of  the  Union,  was  favourable  to  the  extension  of 
eriod  of  service  beyond  that  of  the  state  legisla- 
The  powers  of  congress  are  few  and  limited, 
if  a  national  character;    those  of  the  state  legiala- 
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ous,  whilst  they  continue  to  hold  their  public  trust 
Frequent  elections  have,  without  question,  a  tendency 
to  accomplish  the  latter  object.  But  too  great  a  fre** 
quency  will,  almost  invariably,  defeat  the  former 
object,  and,  in  most  cases,  put  at  hazard  the  latter. 
As  has  been  already  intimated,  it  has  a  tendency  to  In- 
troduce faction,  and  rash  counsels,  and  passionate  ap- 
peals to  the  prejudices,  rather  than  to  the  sober  judgment 
of  the  people.  And  we  need  not  to  be  reminded,  that 
faction  and  enthusiasm  are  the  instruments,  by  which 
popular  governments  are  destroyed.*  It  operates  also, 
as  a  great  discouragement  upon  suitable  candidates 
offering  themselves  for  the  public  service.  They  can 
have  little  opportunity  to  establish  a  solid  reputation,  as 
statesmen  or  patriots,  when  their  schemes  are  liable  to 
be  suddenly  broken  in  upon  by  demagogues,  who  may 
create  injurious  suspicions,  and  even  displace  them  from 
office,  before  their  measures  are  fairly  tried.*  And  they 
are  apt  to  grow  weary  of  continued  appeals  to  vindicate 
their  character  and  conduct  at  the  polls,  since  success, 
however  triumphant,  is  of  such  short  duration,  and  con- 
fidence is  so  easily  loosened.  These  considerations, 
which  are  always  of  some  weight,  are  especially  appli- 
cable to  services  in  a  national  legislature,  at  a  distance 
from  the  constituents,  and  in  cases,  where  a  great  varie- 
ty of  information,  not  easily  accessible,  is  indispensable 
to  a  right  understanding  of  the  conduct  and  votes  of 
representatives. 

§  602.  But  the  very  nature  and  objects  of  the  na- 
tional government  require  far  more  experience  and 
knowledge,  than  what  may  be  thought  requisite  in  the 

1  The  Federalist,  No.  57 ;  1  Kent's  Comm.  215. 
s  Ames's  Speech ;  1  Elliot's  Debates,  dS. 
3  1  Kent's  Comm.  215. 
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Ders  of  a  stale  legislature.    For  the  latter  a  knowl- 
of  local  interests  and  opinions  may  ordinarily  suf- 

But  it  is  far  different  with  a  member  of  congress. 

to  legislate  for  the  interest  and  welfare,  not  of 
tate  only,  but  of  all  the  states.      It  is  not  enough, 
le  comes  to  the  task  with  an  upright  intention  and 
1  judgment,  but  he  must  have  a  competent  degree 
Dwledge  of  all  the  subjects,  on  which  he  is  called 
;islate  ;  and  he  must  have  skill,  as  to  the  best  mode 
plying  it.    The  latter  can  scarcely  be  acquired,  but 
ng  experience  and  training  in  the  national  coun- 

The  period  of  service  ought,  therefore,  to  bear 

proportion  to  the  variety  of  knowledge  and  prac- 
skill,  which  the  duties  of  the  station  demand.' 
i03.  The  most  superficial  glance  at  the  relative 
5  of  a  member  of  a  state  legislature  and  of  those 
iiember  of  congress,  will  put  this  matter  in  a  strik- 
5ht.      In  a  single  state,  the  habits,  manners,  insti- 
is,  and  laws,  are  uniform,  and  all  the  citizens  are 

CH.  IX.]         HOUSfi  OF  REPRESENTATIVES.  88 

States,  having  different  laws,  institutions,  emplojonentSi 
products,  and  climates,  and  many  artificial,  as  weU  as 
natural  differences  in  the  structure  of  society,  growing 
out  of  these  circumstances.  Some  of  them  are  almost 
wholly  agricultural ;  some  commercial ;  some  manufac- 
turing ;  some  have  a  mixture  of  aU ;  and  m  no  two  of 
them  are  there  precisely  the  same  relative  adjustments 
of  all  these  interests.  No  legislation  for  the  Union  can 
be  safe  or  wise,  which  is  not  founded  upon  an  accurate 
knowledge  of  these  diversities,  and  their  practical  influ- 
ence upon  public  measures.  What  may  be  beneficial 
and  politic,  with  reference  to  the  interests  of  a  single 
state,  may  be  subversive  of  those  of  other  states.  A 
regulation  of  commerce,  wise  and  just  for  the  commer- 
cial states,  may  strike  at  the  foundation  of  the  prosperi- 
ty of  the  agricultural  or  manufacturing  states.  And,  on 
die  other  hand,  a  measure  beneficial  to  agriculture  or 
manufactures,  may  disturb,  and  even  overwhelm  the 
shipping  interest.  Large  and  enlightened  views,  com- 
prehensive information,  and  a  just  attention  to  the  local 
peculiarities,  and  products,  and  employments  of  differ- 
ent states,  are  absolutely  indispensable  qualifications  for 
a  member  of  congress.  Yet  it  is  obvious,  that  if  very 
short  periods  of  service  are  to  be  allowed  to  members 
of  congress,  the  continual  fluctuations  in  the  public 
councils,  and  the  perpetual  changes  of  members  will  be 
very  unfavourable  to  the  acquirement  of  the  proper 
knowledge,  and  the  due  application  of  it  for  the  public 
welfare.  One  set  of  men  will  just  have  mastered  the 
necessary  information,  when  they  will  be  succeeded  by 
a  second  set,  who  are  to  go  over  the  same  grounds,  and 
then  are  to  be  succeeded  by  a  third.  So,  that  inexpe- 
rience, instead  of  practical  wisdom,  hasty  legislation,  in- 
stead of   sober  deliberation,   and  imperfect  projects* 
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instead  of  well  constructed  systems,  would  characterize 
the  national  govemment.^ 

§  604.  Congress  has ,  power  to  regulate  commerce 
with  foreign  nations  and  among  the  several  states.  How 
can  foreign  trade  be  properly  regulated  by  uniform  laws 
without  (I  do  not  say  some  accjuaintance,  but)  a  large 
acquaintance  with  the  commerce,  ports,  usages,  and 
regulations  of  foreign  states,  and  with  the  pursuits  and 
products  of  the  United  States  ?  How  can  trade  be- 
tween the  different  states  be  duly  regulated,  without  an 
accurate  knowledge  of  their  relative  situation,  and  cli- 
mate, and  productions,  and  facilities  of  intercourse.' 
Congress  has  power  to  lay  taxes  and  imposts ;  but  how 
can  taxes  be  judiciously  imposed,  and  effectively  col- 
lected, unless  they  are  accommodated  to  the  local  cir- 
cumstances of  the  several  states  ?  The  power  of  taxa- 
tion, even  with  the  purest  and  best  intentions,  might, 
without  a  thorough  knowledge  of  the  diversified  inter- 
ests of  the  states,  become  a  most  oppressive  and  ruinous 
engine  of  power.*  It  is  true,  that  difficulties  of  this  sort, 
will  occur  more  frequently  in  the  first  operations  of  the 
government,  than  afterwards.^  But  in  a  growing  com- 
munity, like  that  of  the  United  States,  whose  popula- 
tion has  already  increased  fi-om  three  to  thirteen  mil- 
lions within  forty  years,  there  must  be  a  perpetual 
change  of  measures  to  suit  the  new  exigencies  of  agri- 
culture, commerce,  and  manufactures,  and  to  ensure 
the  vital  objects  of  the  constitution.  And,  so  far  is  it 
fix)m  being  true,  that  the  national  government  has  by 
its  familiarity  become  more  simple  and  facile  in  its  ma- 
chinery and  operations,  that  it  may  be  affirmed,  that  a 
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fSr  more  exact  and  comprehensive  knowledge  is  now 
necessary  to  preserve  its  adjustments,  and  to  carry  on 
its  daily  operations,  than  was  required,  or  even  dream- 
ed of,  at  its  first  institution.  Its  very  success,  as  a  plan 
of  government,  has  contributed,  in  no  small  degree,  to 
give  complexity  to  its  legislation.  And  the  important 
changes  in  the  world  during  its  existence  has  requir- 
ed very  many  developements  of  its  powers  and  duties, 
which  could  hardly  have  occurred,  as  practical  truths  to 
its  enlightened  founders. 

§  605.  There  are  other  powers  belonging  to  the  na- 
tional government,  which  require  qualifications  of  a  high 
character.  They  regard  our  foreign  intercourse  and 
diplomatic  policy.  Although  the  house  of  representa- 
tives does  not  directly  participate  in  foreign  negotiations 
and  arrangements ;  yet,  fi-om  the  necessary  connexion 
between  the  several  branches  of  public  affairs,  its  co- 
operation with  the  other  departments  of  the  govern- 
ment will  be  often  indispensable  to  carry  them  into  full 
effect.  Treaties  with  foreign  nations  will  often  require 
the  sanction  of  laws,  not  merely  by  way  of  appropria- 
tions of  money  to  comply  with  their  stipulations ;  but 
also  to  provide  suitable  regulations  to  give  them  a  prac- 
tical operation.  Thus,  a  purchase  of  territory,  like  that 
of  Louisiana,  would  not  only  require  the  house  of  repre- 
sentatives to  vote  an  appropriation  of  money ;  and  a 
treaty,  containing  clauses  of  indemnity,  like  the  British 
treaty  of  1794,  in  like  manner  require  an  appropriation 
to  give  it  effect ;  but  commercial  treaties,  in  an  especial 
manner  would  require  many  variations  and  additions  to 
the  existing  laws  in  order  to  adjust  them  to  the  general 
system^  and  produce,  where  it  is  intended,  a  just  re- 
ciprocity.*    It  is  hardly  necessary  to  say,  that  a  com- 

1  The  Federalist,  No.  5^3. 
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petent  knowledge  of  the  law  of  nations  is  indispensable 
to  every  statesman ;  and,  that  ignorance  may  not  only 
involve  the  nation  in  embarrassing  controversies  with 
other  nations ;  but  may  also  involve  it  in  humiliating 
sacrifices.  Congress  alone  is  entrusted  with  the  pow- 
er to  declare  war.  What  would  be  said  of  representa. 
tives  caUed  upon  to  exercise  this  ultimate  appeal  of 
sovereignty,  who  were  ignorant  of  the  just  rights  and 
duties  of  belligerent  and  neutral  nations  ?  ^ 

§  606.  Besides ;  the  whole  diplomacy  of  the  execu- 
tive department,  and  all  those  relations  with  indepen- 
dent powers,  which  connect  themselves  with  foreign 
intercourse,  are  so  intimately  blended  with  the  proper 
discharge  of  legislative  duties,  that  it  is  impossible,  that 
they  should  not  be  constantly  brought  under  review  in 
the  public  debates.  They  must  frequently  furnish  mat- 
ter for  censure  or  praise ;  for  accusation  or  vindication ; 
for  legislative  checks,  or  legislative  aids ;  for  powerful 
appeals  to  popular  favour,  or  popular  resentment ;  for 
the  ardent  contests  of  party  ;  and  even  for  the  graver 
exerci^  of  the  power  of  impeachment. 

§  607.  And  this  leads  us  naturally  to  another  remark ; 
and  that  is,  that  a  due  exercise  of  some  of  the  powers 
confided  to  the  house  of  representatives,  even  in  its  most 
narrow  functions,  require,  that  the  members  should  at 
least  be  elected  for  a  period  of  two  years.  The  power 
of  impeachment  could  scarcely  be  exerted  with  effect 
by  any  body,  which  had  not  a  legislative  life  of  such  a 
period.  It  would  scarcely  be  possible,  m  ordinary  cases, 
to  begin  and  end  an  impeachment  at  a  single  annual 
session.  And  the  effect  of  change  of  members  during 
its  prosecution  would  be  attended  with  no  inconsidera- 
ble embarrassment  and  inconvenience.     If  the  power 

1  The  Federalist,  No.  5:j. 
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is  ever  to  be  exerted,  so  as  to  bring  great  offenders  to 
justice,  there  must  be  a  prolonged  legislative  term  of 
oflSce,  so  as  to  meet  the  exigency.  One  year  will  not 
suffice  to  detect  guilt,  and  to  pursue  it  to  conviction.^ 

§  608.  Again ;  the  house  of  representatives  is  to  be 
the  sole  judge  of  the  elections  of  its  own  members. 
Now,  if  but  one  legislative  session  is  to  be  held  in  a 
year,  and  more  than  one  cannot  ordinarily  be  presumed 
convenient  or  proper,  spurious  elections  cannot  be  in- 
vestigated and  annulled  in  time  to  have  a  due  effect. 
The  sitting  member  must  either  hold  his  seat  during 
the  whole  period  of  the  investigation,  or  he  must  be 
suspended  during  the  same  period.  In  either  case  the 
public  mischief  will  be  very  great.  The  uniform  prac- 
tice has  been  to  allow  the  member,  who  is  returned,  to 
hold  his  seat  and  vote,  until  he  is  displaced  by  the  or- 
der of  the  house,  after  full  investigation.  If,  then,  a 
return  can  be  obtained,  no  matter  by  what  means,  the 
irregular  member  is  sure  of  holding  his  seat,  until  a 
long  period  has  elapsed,  (for  that  is  indispensable  to 
any  thorough  investigation  of  facts  arising  at  great  dis- 
tances ;)  and  thus  a  very  pernicious  encouragement  is 
given  to  the  use  of  unlawful  means  for  obtaining  irreg- 
ular returns,  and  fraudulent  elections.^ 

§  609.  There  is  one  other  consideration,  not  without 
its  weight  in  all  questions  of  this  nature.  Where  elec- 
tions are  very  frequent,  a  few  of  the  members,  as  hap- 
pens in  all  such  assembles,  will  possess  superior  talents ; 
wUl,  by  frequent  re-elections,  become  members  of  long 
standing ;  will  become  thoroughly  masters  of  the  public 
business ;  and  thus  will  acquire  a  preponderating  and 
imdue  influence,  of  which  they  will  naturally  be  dis- 

1  1  Elliot's  Debates,  34 ;  Mr.  Ames's  Speech. 
9  The  Federalist,  No.  53. 
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I  to  avail  themselves.    The  great  bulk  of  the  house 
le  composed  of  new  members,  who  will  necessa- 
le  inexperienced,  diffident,  and  undisciplined,  and 
Ibe  subjected  to  the  superior  ability  and  informa- 
|of  the  veteran  legislators.    If  biennial  elections 
I  have  no  more  cogent  effect,  than  to  diminish  the 
t  of  this  inequality  ;  to  guard  unsuspectmg  confi- 
;  against  the  snares,  which  may  be  set  for  it ;  and 
Qulate  a  watchful  and  ambitious  responsibility,  it 
have  a  decisive  advantage  over  mere  annual 
)ns.' 
610.  Such  were  some  of  the  reasons,  which  pro- 
Id,  on  the  part  of  the  framers  of  the  constitution, 
ultimately  of  the  people  themselves,  an  approbation 
■ennial  elections.     Experience  has  demonstrated 
Tsound  policy  and  wisdom  of  ihe  provision.     But 
;  back  to  the  period,  when  Ihe  constitution  was 
I  its  passage,  one  cannot  but  be  struck  with  the 
,  with  which  the  public  mind  was  on  this  subject 
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"  and  who  shaU  not,  when  elected,  be  an  inhabitant  of 
"  that  state,  in  which  he  shall  be  chosen." 

§  612.  It  is  obvious,  that  the  inquiry,  as  to  the  due 
qualifications  of  representatives,  like  that,  as  to  the  due 
qualifications  of  electors  in  a  government,  is  susceptible, 
in  its  own  nature,  of  very  diflferent  answers,  accordmg  to 
the  habits,  institutions,  interests,  and  local  peculiarities 
of  diflferent  nations.    It  is  a  point,  upon  which  we  can 
arrive  at  no  universal  rule,  which  will  accommodate 
itself  to  the  welfare  and  wants  of  every  people,  with  the 
same    proportionate  advantages.      The  great  objects 
are,  6r  ought  to  be,  to  secure,  on  the  part  of  the  repre- 
sentatives, fidelity,  sound  judgment,  competent  infor- 
mation,! and  incorruptible  independence.     The  best 
modes,  by  which  these  objects  can  be  attained,  are  mat- 
ters of  discussion  and  reasoning,  and  essentially  depen- 
dent upon  a  large  and  enlightened  survey  of  the  human 
character  and  passions,  as  developed  in  the  diflferent 
stages  of  civilized  society.    There  is  great  room,  there- 
fore, for  diversities  of  judgment  and  opinion  upon  a 
subject  so  comprehensive  and  variable  in  its  elements. 
It  would  be  matter  of  surprise,  if  doctrines  essentiaUy 
diflferent,  nay,  even  opposite  to  each  other,  should  not, 
under  such  circumstances,  be  maintained  by  political 
writers,  equally  eminent  and  able.    Upon  questions  of 
civil  policy,  and  the  fundamental  structure  of  govern- 
ments, there  has  hitherto  been  too  little  harmony  of 
opinion  among  the  greatest  men  to  encourage  any  hope, 
that  the  future  will  be  less  fruitful  in  dissonances,  than 
the  past     In  the  practice  of  governments,  a  very  great 
diversity  of  qualifications  has  been  insisted  on,  as  pre- 
requisites of  office ;  and  this  alone  would  demonstrate, 
that  there  was  not  admitted  to  exist  any  common  stan- 
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of  superior  excellence,  adapted  to  all  ages,  and  all 

ns. 

313.  In  Great-Britain,  besides  those  negative  quali- 

ons,   which  are  founded  in  usage,  or  positive  law, 

as  the  exclusion  of  persons  holding  certain  otEces 

pensions,  it  is  required,  that  every  member  for  a  ijoun- 

knightof  a  shire,  (as  he  is  technically  called,)  shall 
a  clear  estate  of  freehold,  or  copyhold,  to  the  value 
iOO  sterling  per  annum  ;  and  every  member  for  a 
)r  borough,  to  the  value  of  i)300,  except  the  eldest 
of  peers,  and  of  persons  qualified  to  be  knights  of 
i,  and  except  the  members  of  the  two  universities.' 
B14.  Among  the  American  colonies  antecedent  to 
L'volution,  a  great  diversity  of  qualifications  existed; 
:he  state  constitutions,  subsequently  formed,  by  no 
IS  lessen  that  diversity.     Some  insist  upon  a  free- 

or  other  property,  of  a  certain  value ;  others  re- 
tacertain  period  of  residence,  and  citizenship  only; 
•^jequi^^JreehoIt^nl^^ther^^payn^^ 
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uniformity,  than  those  of  the  electors,  the  subject  was 
thought  proper  for  regulation  by  the  convention.*  And 
it  is  observable,  that  the  positive  qualifications  are  few 
and  simple.  They  respect  only  age,  citizenship,  and 
inhabitancy.* 

§  616.  First,  in  regard  to  age.  The  representative 
must  have  attained  twenty-five  years.  And  certainly 
to  this  no  reasonable  objection  can  be  made.*  If  expe- 
rience, or  wisdom,  or  knowledge  be  of  value  in  the  na- 
tional councils,  it  can  scarcely  be  pretended,  that  an 
earlier  age  could  afford  a  certain  guaranty  for  either. 
That  some  quaUfication  of  age  is  proper,  no  one  will 
dispute.  No  one  will  contend,  that  persons,  who  are 
minors,  ought  to  be  eligible ;  or,  that  those,  who  have 
not  attained  manhood,  so  as  to  be  entitled  by  the  com- 
mon law  to  dispose  of  their  persons,  or  estates,  at 
their  own  will,  would  be  fit  depositaries  of  the  authority 
to  dispose  of  the  rights,  persons,  and  property  of  others. 
Would  the  mere  attainment  of  twenty-one  years  of  age 
be  a  more  proper  qualification?  All  just  reasoning 
would  be  against  it  The  characters  and  passions  of 
young  men  can  scarcely  be  understood  at  the  moment 
of  their  majority.  They  are  then  new  to  the  rights  of 
self-government;  warm  in  their  passions;  ardent  in 
their  expectations ;  and,  just  escaping  from  pupilage, 
are  strongly  tempted  to  discard  the  lessons  of  caution, 
which  riper  years  inculcate.  What  they  will  become, 
remains  to  be  seen ;  and  four  years  beyond  that  period 
is  but  a  very  short  space,  in  which  to  try  their  virtues, 
develope  their  talents,  enlarge  their  resources,  and  give 
them  a  practical  insight  into  the  business  of  life  ade- 

1  The  Federalist,  No.  295.        9  1  Tucker's  Black.  Comm.  App.  197. 
3  1  Tucker's  Black.  Comm.  App.  319, 314 ;  2  Wilson's  LawLect  139, 
140. 
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i  to  their  own  immediate  wants  and  duties.     Can 
iterests  of  others  be  safely  confided  to  those,  who 
yet  to  learn  how  to  take  care  of  their  own  1     The 
h  constitution  has,  indeed,  provided  only  for  the 
bers  of  the  house  of  commons  not  being  minors  ; ' 
illustrious  instances  have  occurred  to  show,   that 
statesmen  may  be  formed  even  during  their  minor- 
Jut  such  instances  are  rare,  they  are  to  be  looked  at 
odigies,  rather  than  as  examples ;  as  the  extraordi- 
growth  of  a  peculiar  education  and  character,  and 
-bed  precocity  in  a  monarchy,  rather  than  as  the 
i  and  thrifty  growth  of  the  open  air,    and  the 
ng  hardihood  of  a  republic.  In  the  convention  this 
tication,  as  to  age,  did  not  pass  whhout  a  struggle. 
as  originally  carried   by  a  vote  of  seven  states 
ist  three,  one  being  divided;  though  it  was  ulti- 
ly  adopted  without  a  division.'     In  the  state  con- 
ons  it  does  not  seem  to  have  formed  any  impor- 
topic  of  debate.' 
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§  617.  Secondly,  in  regard   to  citizenship.     It  is 
required,  that  the   representative  shall  have  been  a 
citizen  of  the  United  States  seven  years.    Upon  the 
propriety  of  excluding  aliens   from   eligibility,    there 
could   scarcely   be  any  room  for  debate;    for  there 
could  be  no  security  for  a  due  administration  of  any 
government  by   persons,   whose   interests    and  con- 
nexions were  foreign,  and  who  owed  no  permanent 
allegiance   to  it,   and  had  no  permanent  stake  in  its 
measures  or  operations.     Foreign  influence,   of  the 
most  corrupt  and  mischievous  nature,  could  not  fail  to 
make  its  way  into  the  public  councils,  if  there  was  no 
guard  against  the  introduction  of  alien  representatives.* 
It  has  accordingly  been  a  fundamental  policy  of  most,  if 
not  of  all  free  states,  to  exclude  all  foreigners  from  hold- 
ing oflSces  in  the  state.     The  only  practical  question 
would  seem  to  be,  whether  foreigners,  even  after  natu- 
ralization, should  be  eligible  as  representatives  ;  and  if 
so,  what  was  a  suitable  period  of  citizenship  for  the  al- 
lowance of  the  privilege.     In  England,  all  aliens  bom, 
unless  naturalized,  were  originally  excluded  from  a 
seat  in  parliament ;  and  now,  by  positive  legislation,  no 
alien,  though  naturalized,  is  capable  of  being  a  member 
of  either  house  of  parliament*     A  different  course, 
naturally  arising  from  the  circumstances  of  the  country, 
was  adopted  in  the  American  colonies  antecedent  to 
the  revolution,  with  a  view  to  invite  emigrations,  and  set- 
tl^ents,  and  thus  to  facilitate  the  cultivation  of  their 
wild  and  waste  lands.       A  similar  policy  had  since 
pervaded  the  state  governments,  and  had  been  attend- 
ed with  so  many  advantages,  that  it  would  have  been 


1  The  Federalist,  No.  63. 

>  1  Black.  Comm.  162, 175 ;  4  Inst  46. 
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jacticable  to  enforce  any  total  exclusion  of  natural- 

J  citizens  Ironi  olTice.     In  the  convention  it  was 

Inally  proposed,  that  three  years'  citizenship  should 

Ititiite  a  qualification;    but  that  was  exchanged  for 

I  years  by  a  vole  of  ten  slates  to  one.'     No  ob- 

pn  seems  even   to  have  been  suggested  against 

jiualification  ;  and  hitherto  it  has  obtained   a  gen- 

I  acquiescence  or  approbation.     It   certainly  sub- 

ps  two  important  purposes.       1.  That  the  constit- 

i  have  a  full  opportunity  of  knowing  the  character 

merits  of  their  representative.      2.  That  the  repre- 

F-e  has  a  liite  opportunity  of  learning  the  charac- 

1  wants,  and  opinions  of  his  constituents.' 

S18.  Thirdly,  in  regard  to  inhabitancy.     It  is  re- 

,  that  the  representative  shall,  when  elected,  be 

Ihabitant  of  the  state,  in  which  he  shall  be  chosen. 

iject  of  this  clause,  doubtless,  was  to  secure  an 

rtiment  to,  and   a  just  representation  of,  the  inter- 
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Statute  of  14  Geo.  3,  ch.  58.^  This  circumstance  is 
not  a  little  remarkable  in  parliamentary  history ;  and 
it  establishes,  in  a  very  striking  manner,  how  little 
mere  theory  can  be  regarded  in  matters  of  government. 
It  was  found  by  experience,  that  boroughs  and  cities 
were  often  better  represented  by  men  of  eminence, 
and  known  patriotism,  who  were  strangers  to  them, 
than  by  those  chosen  from  their  own  vicinage.  And 
to  this  very  hour  some  of  the  proudest  names  in  Eng- 
lish history,  as  patriots  and  statesmen,  have  been  the 
representatives  of  obscure,  and,  if  one  may  so  say,  of 
ignoble  boroughs. 

^619.  An  attempt  was  made  in  the  convention  to 
introduce  a  qualification  of  one  year's  residence  before 
the  election  ;  but  it  failed,  four  states  voting  in  favour 
of  it,  six  against  it,  and  one  being  divided.'  The 
omission  to  provide,  that  a  subsequent  non-residence 
shall  be  a  vacation  of  the  seat,  may  in  some  measure 
defeat  the  policy  of  the  original  limitation.  For  it  has 
happened,  in  more  than  one  instance,  that  a  member, 
after  his  election,  has  removed  to  another  state,  and 
thus  ceased  to  have  that  intimate  intercourse  with,  and 
dependence  upon  his  constituents,  upon  which  so  much 
value  has  been  placed  in  all  his^  discussions  on  this 
subject. 

^  620.  It  is  observable,  that  no  qualification,  in  point 
of  estate,  has  been  required  on  the  part  of  members  of 
4he  house  of  representatives.*  Yet  such  a  qualifica- 
tion is  insisted  on,  by  a  considerable  number  of  the 
states,  as  a  qualification  for  the  popular  branch  of  the 

1  1  Black.  Comm.  175 ;  2  Wilson^s  Law  Lect  142. 

9  Journal  of  ConventioD,  8  August,  p.  2Q4,  235. 

3  Journal  of  Convention,  26  July,  p.  204, 205;  Id.  212;   Id.  241, 243. 
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\  legislature.'    The  probability  is,  that  it  was  not 

■•porated  into  the  consiitution  of  the  Union  from 

pifficulty  of  framing  a  provision,  that  would  be  gen- 

f  acceptable.     Two  reasons  have,  however,  been 

Kned  by  a  learned  commentator  for  the  omission, 

Ih  deserve  notice.     First,  that  in  a  representative 

Irnment  the  people  have  an  undoubted  right   to 

;  for  themselves  of  the  qualification  of  their  repre- 

plive,  and  of  their  opinion  if  his  integrity  and  abil- 

1  supply  the  want  of  estate,  there  is  better  reason 

lontending,  that  it  ought  not  prevail.     Secondly, 

Iby  requiring  a  property  qualification,    it  may  hap- 

1  that  men,  the  best  qualified   in   other   respects, 

nt  be   incapacitated    from  serving  their   country.* 

l-e  is,  doublless,  weight  in  each  of  these  considera- 

The  first,  however,  is  equally  applicable   to  all 

I  of  qualifications  whatsoever;    and  proceeds  upon 

padmissible  foundation  ;    and  that  is,  that  the  soci- 

)r  the  common  f 
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among  the  proper  qualifications  of  a  representative ; 
since  it  will  have  a  tendency  to  check  any  undue  im- 
positions, or  sacrifices,  which  may  equally  injure  his 
own,  as  well  as  theirs.^ 

^621.  In  like  manner  there  is  a  total  absence  of 
any  qualification  founded  on  religious  opinions.  How- 
ever desirable  it  may  be,  that  every  government  should 
be  administered  by  those,  who  have  a  fixed  religious 
belief^  and  feel  a  deep  responsibility  to  an  infinitely 
wise  and  eternal  Being ;  and  however  strong  may  be 
our  persuasion  of  the  everlasting  value  oL  a  belief  in 
Christianity  for  our  present,  as  well  as  our  immortal  wel- 
fere ;  the  history  of  the  world  has  shown  the  extreme 
dangers,  as  well  as  difficulties,  of  connecting  the  civil 
power  with  religious  opinions.  Half  the  calamities,  with 
which  the  human  race  have  been  scourged,  have  aris- 
en from  the  union  of  church  and  state ;  and  the  ]  eople 
of  America,  above  aU  others,  have  too  largely  partaken 
of  the  terrors  and  the  sufferings  of  persecution  for 
conscience' sake,  not  to  feel  an  excessive  repugnance 
to  the  introduction  of  religious  tests.  Experience  has 
demonstrated  the  folly,  as  well  as  the  injustice,  of  ex- 
clusions fi'om  office,  founded  upon  religious  opinions. 
They  have  aggravated  all  other  evils  in  the  political 
organization  of  societies.  They  carry  in  their  train 
discord,  oppression,  and  bloodshed.*  They  perpetu- 
ate a  savage  ferocity,  and  insensibility  to  human  rights 
and  sufferings.  Wherever  they  have  been  abolished, 
they  have  introduced  peace  and  moderation,  and  en- 
lightened legislation.  Wherever  they  have  been  per- 
petuated, they  have  always  checked,  and  in  many 

1  1  Tucker's  Black.  Comm.  App.  212, 2ia 
>  See  4  Black.  Comm.  44,  4S,  46, 47. 
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cases  have  overturned  all  the  securities  of  public  lib- 
erty. The  right  to  bum  heretics  survived  in  England 
almost  to  the  close  of  the  reign  of  Charies  the 
Second  ;  ^  and  it  has  been  asserted,  (but  I  have  not 
been  able  to  ascertain  the  fact  by  examination  of  the 
printed  journals,)  that  on  that  occasion  the  whde 
bench  of  bishops  voted  against  the  repeal  We  all 
know  how  slowly  the  Roman  Catholics  have  recovered 
their  just  rights  in  England  and  Ireland.  The  triumi^ 
has  been  but  just  achieved,  after  a  most  painful  contest 
for  a  half  century.  In  the  catholic  countries,  to  this 
veiy  hour,  protestants  are,  for  the  most  part,  treated 
with  a  cold  and  reluctant  jealousy,  tolerated  peiiiiqps^ 
but  never  cherished.  In  the  actual  situation  of  the 
United  States  a  union  of  the  states  would  have  been 
impractible  from  the  known  diversity  of  religious  sects^ 
if  any  thing  more,  than  a  simple  belief  in  Christianity  in 
the  most  general  form  of  expression,  had  been  required. 
And  even  to  this  sonf>e  of  the  states  would  have  object- 
ed, as  inconsistent  with  the  fundamental  policy  of  th&r 
own  charters,  constitutions,  and  laws.  Whatever, 
indeed,  may  have  been  the  desire  of  many  persons,  of 
a  deep  religious  feeling,  to  have  embodied  some  provi- 
sion on  this  subject  in  the  constitution,  it  may  be 
safely  affirmed,  that  hitherto  the  absence  has  not  been 
felt,  as  an  evil ;  and  that  while  Christianity  continues 
to  be  the  belief  of  the  enlightened,  and  wise,  and  pure, 
among  the  electors,  it  is  impossible,  that  infidelity  can 
find  an  easy  home  in  the  house  of  representatives. 

^  622.  It  has  been  justly  observed,  that  under  the 
reasonable  qualifications  established  by  the  constitution, 
the  door  of  this  part  of  the  federal  government  is  open 


^  4  Black.  Comm.  49. 
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to  merit  of  every  description,  whether  native  or  adoptive, 
whether  young  or  old,  and  without  regard  to  pov- 
erty or  wealth,  or  any  particular  profession  of  re- 
ligious faith.^ 

^  623.  A  question,  however,  has  been  suggested 
upon  this  subject,  which  ought  not  to  be  passed  over 
without  notice.  And  that  is,  whether  the  states  can 
superadd  any  qualifications  to  those  prescribed  by  the 
constitution  of  the  United  States.  The  laws  of  some 
of  the  states  have  already  required,  that  the  represen- 
tative should  be  a  freeholder,  and  be  resident  within 
the  district,  for  which  he  is  chosen.*  If  a  state  legisla- 
ture has  authority  to  pass  laws  to  this  effect,  they  may 
impose  any  other  qualifications  beyond  those  provided 
by  the  constitution,  however  inconvenient,  restrictive, 
or  even  mischievous  they  may  be  to  the  interests  of 
the  Union.  The  legislature  of  one  state  may  require, 
that  none  but  a  Deist,  a  Catholic,  a  Protestant,  a 
Calvinist,  or  a  Universalist,  shall  be  a  representative. 
The  legislature  of  another  state  may  require,  that  none 
shall  be  a  representative  but  a  planter,  a  farmer,  a 
mechanic,  or  a  manufacturer.  It  may  exclude  mer- 
chants, and  divines,  and  physicians,  and  l&wyers. 
Another  legislature  may  require  a  high  monied  qualifi- 
cation, a  freehold  of  great  value,  or  personal  estate  of 
great  amount.  Another  legislature  may  require,  that 
the  party  shall  have  been  bom,  and  always  lived  in 
the  state,  or  district ;  or  that  he  shall  be  an  inhabitant 
of  a  particular  town  or  city,  free  of  a  corporation,  or 
eldest  son.  In  short,  there  is  no  end  to  the  varieties 
of  qualifications,  which,  without  insisting  upon  extrava- 
gant cases,  may  be  imagined.    A  state  may,  with  the 

1  The  Federalist,  No.  52. 

9  1  Tucker*8  Black*  Comm.  App.  2ia 
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object  of  dissolving  the  Union,  create  qualifications 
gh,  and  so  singular,  that  it  shall  become  impracti- 
to  elect  any  representative. 
S24.    It  would  seem  but  fair  reasoning  upon  the 
est  principles  of  inteqiretation,  that  when  the  con- 
ion  established  certain  qualifications,  as  necessary 
See,  it  meant  to  exclude  all  others,  as  prerequi- 
From   the  very  nature  of  such  a  provision,  the 
latioD  of  these  qualifications  would  seem  to  imply 
galive  of  all  others.     And  a  doubt  of  this  sort 
s  to  have  pervaded  the  mind  of  a  learned  com- 
ator.'    A  power  to  add  new  qualifications  is  cer- 
'  equivalent  to  a  power  to  vary  ihem.     It  adds  to 
ggregate,  what  changes  the  nature  of  the  former 
sites.  The  house  of  representatives  seems  to  have 
1  upon  this  interpretation,  and  to  have  held,  that 
tate  legislatures  have  no  power  to  prescribe  new 
[ications,  unknown  to  the  constitution  of  the  United 
s.*    A  celebrated  American  statesman,'  however, 
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clear  or  ur    '  ,  it  would  be  better  to  let  it  lie  undis- 
iurbed.* 

^  625.  It  does  not  seem  to  have  occurred  to  this 
celebrated  statesman,  that  the  whole  of  this  reasoning, 
which  is  avowedly  founded  upon  that  amendment  to 
the  constitution,  which  provides,  that  "  the  ppwers  not 
delegated  nor  prohibited  to  the  states,  are  reserved  to 
the  states  respectively,  or  to  the  people,*'  proceeds  upon 
a  basis,  which  is  inapplicable  to  the  case.  In  the  first 
place,  no  powers  could  be  reserved  ta  the  states,  ex- 
cept those,  which  existed  in  the  states  before  the  con- 
stitution was  adopted.  The  amendment  does  not  pro- 
fess, and,  indeed,  did  not  intend  to  confer  on  the  states 
any  new  powers ;  but  merely  to  reserve  to  them,  what 
were  not  conceded  to  the  government  of  the  Union. 
Now,  it  may  properly  be  asked,  where  did  the  states 
get  the  power  to  appoint  representatives  in  the 
national  government  1  Was  it  a  power,  that  existed 
at  all  before  the  constitution  was  adopted  ?  If  derived 
from  the  constitution,  must  it  not  be  derived  exactly 
under  the  qualifications  established  by  the  constitution, 
and  none  others  ?  If  the  constitution  has  delegated  no 
power  to  the  states  to  add  new  qualifications,  how  can 
they  claim  any  such  power  by  the  mere  adoption  of 
that  instrument,  which  they  did  not  before  possess  ? 

§  626.  The  truth  is,  that  the  states  can  exercise  no 
powers  whatsoever,  which  exclusively  spring  out  of  the 
existence  of  the  national  government,  which  the  con- 
stitution does  not  delegate  to  them.  They  have  just 
as  much  right,  and  no  more,  to  prescribe  new  qualifi- 
cations for  a  representative,  as  they  have  for  a  presi- 
dent.   Each  is  an  officer  of  the  Union,  deriving  his 

1  4  Jefienon's  Correspondenca,  p.  339. 
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trs  and  qualifications  from  the  constitution,  and 
r  created  by,  dependent  upon,  nor  controllable  by, 
Jtes.  It  is  no  original  prerogative  of  state  power 
bpoint  a  representative,  a  senator,  or  president  few 
JJnion.  Tliose  officers  owe  their  existence  and 
lions  to  the  united  voice  of  the  whole,  not  of  a  por- 
I  of  the  people.  Before  a  state  can  assert  the  right, 
list  show,  that  the  constitution  has  delegated  and 
Ionised  it.     No  state  can  say,  that  it  has  reserved, 

it  never  possessed. 
p27.  Besides;  independent  of  this,  there  is  another 
traental  objection  to  the  reasoning.  The  whole 
;  of  the  argument  is,  to  show,  that  the  legislature 
I  state  has  a  right  to  prescribe  new  qualificatitms. 
,  if  the  state  in  its  political  capacity  had  it,  it  would 
pilow,  that  the  legislature  possessed  it.  That  must 
Ind  upon  the  powers  confided  to  the  state  legisla- 
f  its  own  constitution.  A  state,  and  the  legisla- 
B  quite  different  pohtical  t 
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people  of  the  United  States,  formed  and  fashioned  ac- 
cording to  their  own  views,  it  is  not  to  be  assumed,  as 
the  basis  of  any  reasoning,  that  they  have  given  any 
control  over  the  functionaries  created  by  it,  to  any 
state,  beyond  what  is  found  in  the  text  of  the  in3tru- 
ment.  When  such  a  control  is  asserted,  it  is  matter  of 
proof,  not  of  assumption  ;  it  is  matter  to  be  established, 
as  of  right,  and  not  to  be  exercised  by  usin-pation,  un- 
til it  is  displaced.  The  burthen  of  proof  is  on  the  state, 
and  not  on  the  government  of  the  Union.  The  affirm- 
ative is  to  be  established ;  the  negative  is  not  to  be 
denied,  and  the  denial  taken  for  a  concession. 

§  628.  In  regard  to  the  power  of  a  state  to  prescribe 
the  qualification  of  inhabitancy  or  residence  in  a  dis- 
trict, as  an  additional  qualification,  there  is  this  forcible 
reason  for  denying  it,  that  it  is  undertaking  to  act  upon 
the  very  qualification  prescribed  by  the  constitution,  as 
to  inhabitancy  in  the  state,  and  abridging  its  operation. 
It  is  precisely  the  same  exercise  of  power  on  the  part  of 
the  states,  as  if  they  should  prescribe,  that  a  represen- 
tative should  be  forty  years  of  age,  and  a  citizen  for  ten 

years.  In  each  case,  the  very  qualification  fixed  by 
the  constitution  is  completely  evaded,  and  indirectly 
abolished. 

§  629.  The  next  clause  of  the  second  section  of  the 
first  article  respects  the  apportionment  of  the  represen- 
tatives among  the  states.  It  is  as  follows :  "  Represen- 
"  tatives  and  direct  taxes  shall  be  apportioned  among 
**the  several  states,  which  may  be  included  in  this 
**  Union,  according  to  their  respective  numbers,  which 
**  shall  be  determined  by  adding  to  the  whole  number  of 
"  free  persons,  including  those  bound  to  service  for  a 
**  term  of  years,  and  excluding  Indians  not  taxed,  three- 
^  fifths  of  all  other  persons.    The  actual  enumeration 
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Kll  be  ma  within  three  years  after  the  first  meeting 
Ihe  congress  of  the  United  States,  and  within  every 
1>sequent  term  of  ten  years,  in  such  manner,  as  they 

JI,  by  law,  direct.  The  number  of  representatives 
lill  not  exceed  one  for  every  thirty  thousand  ;  but 
Ih  state  shall  have  at  least  one  representative. 
Id  until  such  enumeration  shall  be  made,  the  state 
■New- Hampshire  shall  be  entitled  to  choose  three, 
Issachusetts  eight,  Rhode-Island  and  Providence 
Intations  one,  Connecticut  five, New- York  sbc, New- 
■sey  four,  Pennsylvania  eight,  Delaware  one,  Mary- 
six,  Virginia  ten.  North -Carolina  five,   South- 

•olina  five,  and  Georgia  three." 

1530.  The  first  apportionment  thus  made,  being  <rf 
liporary  and  fugacious  character,  requires  no  com- 
■ary.'  The  basis  assumed  was  probably  very  near- 

;  same,  which  the  constitution  pointed  out  for  all 

E  apportionments,  or,  at  least,  of  all  the  free  persons 

;  states.* 
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a  mere  league  of  states,  to  a  government  in  any  degree 
national.^  And  accordingly  it  formed,  as  it  should  seem, 
the  basis  of  what  was  called  the  New-Jersey  Plan.* 
This  rule  of  apportionment  met,  however,  with  a  decid- 
ed opposition,  and  was  negatived  in  the  convention  at 
an  early  period,  seven  states  voting  against  it,  three  be- 
ing in  its  favour,  and  one  being  divided.' 

^631.  Another  principle  might  be,  to  apportion  the 
representation  of  the  states  according  to  the  relative 
property  of  each,  thus  making  property  the  basis 
of  representation.  This  might  commend  itself  to  some 
persons,  because  it  would  introduce  a  salutary  check 
into  the  legislature  in  regard  to  taxation,  by  securing, 
in  some  measure,  an  equalization  of  the  public  burthens, 
by  the  voice  of  those,  who  were  called  to  give  most  to- 
wards the  common  contributions.^  That  taxation  ought 
to  go  hand  in  hand  with  representation,  had  been  a  fa- 
vourite theory  of  the  American  people.  Under  the  con- 
federation, all  the  common  expenses  were  required  to 
be  borne  by  the  states  in  proportion  to  the  value  of 
the  land  within  each  state.^  But  it  has  been  already 
seen,  that  this  mode  of  contribution  was  extremely  dif- 
ficult and  embarrassing,  and  unsatisfactory  in  practice, 
under    the  confederation.*      There   do  not,  indeed, 

1  Joarn.  of  Convention,  111,  153,  159. 

9  Mr.  Patterson's  Plan,  Joum.  of  Convention,  123 ;  4  Elliot's  Debates, 
(Yates's  Minutes,)  74 ;  Id.  81 ;  Id.  107  to  113,  116  ;  2  Pitk.  Hist  228, 
229,232. 

'  Joum.  of  Convention,  11th  June,  111.  See  also  Id.  153,  154; 
4  Elliot's  Debates,  (Yates's  Minutes,)  68. 

^  4  Elliot's  Debates,  (Yates's  Minutes,)  68,  69  ;  Joum.  of  Convention, 
11th  June,  111 ;  Id.  5th  July,  158;  Id.  11th  July,  169. 

5  Confederation,  Art.  8. 

«  Journals  of  Congress,  17th  Feb.  1783,  vol.  8,  p.  129  to  133  ;  Id.  27th 
Sept  1785,  vol.  10,  p.  328 ;  Id.  18th  April,  1783,  vol.  8,  p.  188 ;  1  Elliot's 
Debates,  56;  2  Elliot's  Debates,  113  ;  1  Tuck.  Black.  Comm.  App.  235, 
236,  243  to  246 ;  The  Federalist,  No.  30 ;  Id.  No.  21. 
VOL.  II.  14 
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a  to  be  any  traces  in  the  proceedings  of  the  conven- 
J  that  this  scheme  had  an  exclusive  influence  with 
■persons  in  that  body.  It  mixed  itself  up  nith  olber 
lideralions,  without  acquiring  any  decisive  prepond- 
Bce.  In  the  first  place,  it  was  easy  to  provide  a  reme- 
Tcheck  upon  undue  direct  taxation,  the  only  species, 
1  tijere  could  be  the  slightest  danger  of  unequal 
oppressive  levies.  And  it  will  be  seen,  that  this 
lulhciently  provided  for,  by  declaring,  that  repre- 
litives  and  direct  taxes  should  be  apportioned  by 
Kame  ratio. 

l632.  In  the  next  place,  although  property  may  not 
Jirectly  aimed  at,  as  a  basis  in  ihe  representatioD, 
lided  for  by  the  constitution,  it  cannot,  on  the  other 
l,  be  deemed  to  be  totally  excluded,  as  will  pres- 
f  be  seen.  In  the  next  place,  it  is  not  admitted,  that 
•criy  alone  can,  in  a  free  government,  safely  be  re- 
<  the  sole  basis  of  representation.  It  may.be 
i(i    probably  is,  that    in  the  ordinary  course  of 
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gated  powers  of  government*  By  apportioning  ^flu- 
ence  among  each)  vigilance,  caution,  and  mutual  checks 
are  naturally  introduced,  and  perpetuated. 

§  633.  The  third  and  remaining  principle  was^  to 
apportion  the  representatives  among  the  states  accord- 
ing to  their  relative  numbers.  This  had  the  recom- 
mendation of  great  simplicity  and  uniformity  in  its  ope- 
ration, of  being  generally  acceptable  to  the  people,  and 
of  being  less  liable  to  fraud  and  evasion,  than  any  other, 
which  could  be  devised.'  Besides  ;  although  wealth 
and  property  cannot  be  affirmed  to  be  in  different 
states,  exactly  m  proportion  to  the  numbers  ;  they  are 
mot  so  widely  separated  from  it,  as,  at. a  hasty  glance, 
might  be  imagined.  There  is,  if  not  a  natural,  at  least  a 
very  common  connexion  between  them  ;  and,  peiiiaps, 
an  apportionment  of  taxes  according  to  numbers  is  as 
equitable  a  rule  for  contributions  according  to  relative 
wealth,  as  any,  which  can  be  practicaUy  obtained.^ 

§  634.  The  scheme,  therefore,  under  all  the  circum- 
stances, of  making  numbers  the  basis  of  the  representa- 
tion of  the  Union,  seems  to  have  obtained  more  gene* 
ral  favour,  than  any  other  in  the  convention,  because  it 
had  a  natural  and  universal  connexion  with  die  rights 
and  liberties  of  the  whole  people.^ 

§  635.  But  here  a  difficulty  of  a  very  serious  nature 
arose.  There  were  other  persons  in  several  of  the 
states,  than  those,  who  were  free.  Th^e  were  some 
persons,  who  were  bound  to  service  for  a  term  of  years; 
dioagh  these  were  so  few,  that  they  would  scarcely 

1  The  Federalist,  No.  54.  9  Id. 

3  The  Federaliflt,  No.  54 ;  Resolve  of  Congress,  18th  April,  1783, 
(8  Journals  of  Congress,  188, 194, 198) ;  1  United  States  Laws,  (fiioren 
&  Duane's  edit)  29, 32, 35. 

4  The  Federalist,  No.  54. 
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I  the  result  of  the  general  rule,  in  any  important  de- 
There  M'ere  Indians,  also,  in  several,  and  proba- 

1  most,  of  the  states  at  that  period,  who  were  not 
1  as  citizens,  and  yet,  who  did  not  form  a  part  of 
pendent  communities  or  tribes,  exercising  general 
reignty  and  powers  of  government  within  the  boun-» 
Is  of  the  states.  It  was  necessary,  therefore,  to  pro- 
Ifor  these  cases,  though  they  were  attended  with  no 
Itical  difficulty.  There  seems  not  to  have  been  any 
ptionin  including,  in  I  he  ratio  of  representation,  per- 
I  bound  to  service  for  a  term  of  years,  and  in  ex- 
■ng  Indians  not  taxed.  The  real  (and  it  was  a  very 

ing)  controversy  was  in  regard  to  slaves,  whether 
J  should  be  included  in  the  enumeratinn,  or  not,' 
■he  one  hand,  it  was  contended,  that  slaves  were 
led  in  the  states,  which  tolerated  slavery,  as  prop- 
1,  and  not  as  persons.'  They  were  bought  and  sold, 
Isedand  transferred,  like  any  other  property.  They 
I  civil  rights,  or  political  privileges.    They  had 
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to  choose  a  representative,  as  thirty  thousand  free  per- 
sons in  a  non-slave-holding  state.^ 

^  636.  On  the  other  hand,  it  was  contended,  that 
slaves  are  deemed  persons,  as  well  as  property.    They 
partake  of  the  qualities  of  both.    In  being  compelled  to 
labour,  not  for  himself,  but  for  his  master;  in  being 
vendible  by  one   master  to  another ;    and,   in  being 
subject,  at  all  times,  to  be  restrained  in  his  liberty,  and 
chastised  in  his  body,  by  the  will  of  another,  the  slave 
may  appear  to  be  degraded  from  the  human  rank,  and 
classed  with  the  irrational  animals,  which  fall  under  the 
denomination  of  property.    But,  in  being  protected  in 
his  life  and  li  nbs  against  the  violence  of  others,  even 
of  the  master  of  his  labour  and  liberty  ;  and  in  being 
punishable  himself  for  all  violence  committed  against 
others  ;  the  slave  is  no  less  evidently  regarded  by  law, 
as  a  member  of  the  society,  and  not  as  a  part  of  the 
irrational  creation  ;  as  a  moral  person,  and  not  as  a 
mere   article  of  property.*    The  federal  constitution 
*  should,  therefore,  view  them  in  the  mixed  character  of 
persons  and  property,  which  was  in   fact  their  true 
character.     It  is  true,  that  slaves  are  not  included  in 
the  estimate  of  representatives  in  any  of  the  states  pos- 
sessing them.    They  neither  vote  themselves,  nor  in- 
crease the  vote  of  their  masters.    But  it  is  also  true, 
that  the  constitution  itself  does  not  proceed  upon  any 
ratio  of  merely  qualified  voters,  either  as  to  represen- 
tatives, or  as  to  electors  of  them.    If;  therefore,  those, 
who  are  not  voters,  are  to  be  excluded  from  the  enu- 
meration or  census,  a  similar  inequality  will  exist  in  the 
apportionment  among  the  states.    For  the  representa- 
tives are  to  be  chosen  by  those,  who  are  quaHfied  vot- 

1  4  Elliot's  Debates, (Martin's  Address,)  24 ;  Id.  (Yates's  Minutes,)  69. 
s  The  Federalist,  No.  54 ;  1  £lUot's  Debates,  212, 2ia 
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For  the  most  numerous  branch  of  the  state  legiala- 
;  and  ihe  qualifications  in  different  states  are  es- 
ally  different  ;  and,  indeed,  are  in  no  two   states 
Uy  alike.     Tlie  constitution  itself,  iherelbre,  lays 
n  a  principle,  which  requires,  that  no  regard  shall 
ad  to  the  policy  of  parlicular  states,  towards  iheir 
inhabilanls.     Why  should  not  the  same  principle 
y  to  slaves,  as  to  other  persons,  who  were  exclud- 
5  voters  in  the  stales?  ' 

637.  Some  part  of  this  reasoning  may  not  be  veiy 
factory  ;  and  especially  the  latter  part  of  it.     The 
nction  between  a  free  person,  who  is  not  a  voter, 
*ho  is,  in  no  sense,  property,  and  a  slave,  who  is  not 
ter,  and  who  is,  in  every  practical  sense,  property, 
id  for  ever  must  form,  a  sound  ground  for  discrim- 
ig  between  them  in  every  constitutioa  of  gOT- 
lent. 

638.  It  was  added,  that  the  idea  was  not  entirely 
It  one,  that  representation  relates  to  persons  only, 
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have  not  an  influence  over  other  states,  arising  from  the 
superior  advantages  of  fortune,  as  individuals  in  the 
same  state  possess  over  their  needy  fellow  citizens 
from  the  like  cause.  The  richest  state  in  the  Union 
can  hardly  indulge  the  hope  of  influencing  the  choice 
of  a  single  representative  in  any  other  state  ;  nor  will 
the  representatives  of  the  largest  and  richest  states 
possess  any  other  advantages  in  the  national  legislature,' 
than  what  results  from  superior  numbers  alone.^ 

^  640.  It  is  obvious,  that  these  latter  reasons  have 
no  just  application  to  the  subject  They  are  not  only 
over-strained>  and  founded  in  an  ingenious  attempt  to 
gloss  over  the  real  objections ;  but  they  have  this  in- 
herent vice,  that,  if  well  founded,  they  apply  with  equal 
force  to  the  representation  of  all  pn^erty  in  all  the 
states  ;  and  if  not  entitled  to  respect  on  this  account, 
they  contain  a  most  gross  and  indefensible  inequality 
in  favour  of  a  single  species  of  property  (slaves)  ex- 
isting in  a  few  states  only.  It  might  have  been  con- 
tended, with  full  as  much  propriety,  that  rice,  or  cot- 
ton, or  tobacco,  or  potatoes,  should  have  been  exclu; 
sively  taken  into  account  in  apportioning  the  repre- 
sentation. 

^  64L  The  truth  is,  that  the  arrangement  adopted 
by  the  constitution  was  a  matter  of  compromise  and 
conces^on,  confessedly  unequal  in  its  operation,  but  a 
necessary  sacrifice  to  that  spirit  of  conciliation,  which 
was  indispensable  to  the  union  of  states  having  a  great 
diversity  of  interests,  and  physical  condition,  and  politi- 
cal institutbns.'    It  was  agreed,  that  slaves  should  be 

1  The  Federalist,  No.  54. 

8  1  Elliot's  Debates,  212, 213  ;  2  Pitk.  Hist  233  to  244  ;  Id.  245,  246, 
247,  248 ;  1  Kent's  Comm.  216, 217 ;  The  Federalist,  No.  37,  54 ;  3  Dall. 

171, 177, 178.  —  It,  at  the  present  time,  gives  twenfy-Jwt  slaye  represen- 
tatives in  congren. 
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represented,  under  the  mild  appellation  of  "  other  per- 
sons,'' not  as  free  persons,  but  only  in  the  propor- 
tion of  three  fifths.  The  clause  was  in  substance  bor- 
rowed from  the  resolve,  passed  by  the  continental  con- 
gress on  the  18th  of  April,  1783,  recommending  the 
states  to  amend  the '  articles  of  confederation  b  such 
manner,  that  the  national  expenses  should  be  defrayed 
out  of  a  common  treasury,  "  which  shall  be  supplied  by 
the  several  states,  in  proportion  to  the  whole  number 
of  white,  or  other  free  inhabitants,  of  every  age,  sex, 
and  condition,  including  those  bound  to  servitude  for  a 
term  of  years,  and  three  fifths  of  all  other  persons,  not 
comprehended  in  the  foregoing  description,  except  In- 
dians, not  paying  taxes,  in  each  state.'*  *  In  order  to 
reconcile  the  non-slave-holding  states  to  this  proviaon, 
another  clause  was  inserted,  that  direct  taxes  should 
be  apportioned  in  the  same  manner  as  representatives. 
So,  that,  theoretically,  representation  and  taxation  might 
go  pari  passu}  This  provision,  however,  is  more  spe- 
cious than  solid ;  for  while,  in  the  levy  of  direct  taxes, 
it  apportions  them  on  three  fifths  of  persons  not  free,  it, 
on  the  other  hand,  really  exempts  the  other  two  fifths 
from  being  taxed  at  all,  as  property.'  Whereas,  if  di- 
rect taxes  had  been  apportioned,  as  upon  principle  they 
ought  to  be,  according  to  the  real  value  of  property 
within  the  state,  the  whole  of  the  slaves  would  have 
been  taxable,  as  property.  But  a  far  more  striking  in- 
equality has  been  disclosed  by  the  practical  operations 
of  the  government.     The  principle  of  representation  is 


1  Journals  of  Congress,  \1^\  vol.  8,  p.  188;  1  Elliot's  Debates,  56L 
«  The  Federalist,  No.  54  ;  Journal  of  Convention,  12th  July,   171, 
172;  Id.  174,  175,  176,  179,  180,  210;  Id.  235;  Id.  372;  1  Emot*8  De- 
bates, 56,  57,  58,  60;  I.I.  213. 
3  1  Tucker's  Black.  Comm.  190, 191 ;  1  Elliot's  Debates,  58,  59. 
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constant,  and  uniform ;  the  levy  of  direct  taxes  is  occa- 
sional, and  rare.  In  the  course  of  forty  years,  no  more 
than  three  direct  taxes  *  have  been  levied;  and  those  only 
under  very  extraordinary  and  pressing  circumstances. 
The  ordinary  expenditures  of  the  government  are,  and 
always  have  been,  derived  from  other  sources.  Im- 
posts upon  foreign  importations  have  supplied,  and  will 
generally  supply,  all  the  common  wants ;  and  if  these 
should  not  furnish  an  adequate  revenue,  excises  are 
next  resorted  to,  as  the  surest  and  most  convenient 
mode  of  taxation.  Direct  taxes  constitute  the  last  re- 
sort ;  and  (as  might  have  been  foreseen)  would  never 
be  laid,  until  other  resources  had  failed. 

§  642.  Viewed  in  its  proper  light,  as  a  real  com- 
promise, in  a  case  of  conflicting  interests,  for  the  com- 
mon good,  the  provision  is  entitled  to  great  praise  for 
its  moderation,  its  aim  at  practical  utility,  and  its  ten- 
dency to  satisfy  the  people,  that  the  Union,  framed  by 
all,  ought  to  be  dear  to  all,  by  the  privileges  it  confers, 
as  well  as  the  blessings  it  secures.  It  had  a  material 
influence  in  reconciling  the  southern  states  to  other 
provisions  in  the  constitution,  and  especially  to  the 
power  of  making  commercial  regulations  by  a  mere 
majority,  which  was  thought  peculiarly  to  favour  the 
northern  states.*  It  has  sometimes  been  complained 
of,  as  a  grievance;  but  he,  who  wishes  well  to  his 
country,  will  adhere  steadily  to  it,  as  a  fundamental 
policy,  which  extinguishes  some  of  the  most  mischiev- 
ous sources  of  all  political  divisions,  —  those  founded  on 
geographical  positions,  and  domestic  institutions.     It 

did  not,  however,  pass  the  convention  without  objec- 

I 

1  In  1798, 1813, 1815.    The  last  was  partially  repealed  in  1816. 
3  1  EUiot'd  Debates,  212,  213. 
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Upon  its  first  introduction,  it  was  supported  by 
otes  of  nine  slates  against  two.     In  subsequent 
s  of  the  discussion,  it  met  with  some  opposition;' 
n  some  of  the  state  conventions  it  was  strenuously 
ed.'    The  wish  of  every  patriot  ought  now  to  be, 
escat  in  pace. 

i43.  Another  part  of  the  clause  regards  the  peri- 
it  which  the  enumeration  or  census  of  the  inhabi- 
of  the  United  States  shall  be  taken,  in  order  to 
de  for  new  apportionments  of  representatives,  ac- 
ng  to  the  relative  increase  of  the  population  of  the 
*.     Various  propositions  for  this  purpose  were  laid, 
Ferent  times,  before  the  convention.*    It  was  pro- 
1  to  have  the  census  taken  once  in  fifteen  years,  and 
inty  years ;  but  the  vote  finally  prevailed  in  favour  of 

The  importance  of  this  provision  for  a  decennial 
IS  can  scarcely  be  overvalued.  It  is  the  only  effect- 
leans,  by  which  the  relative  power  of  the  several 
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^  644.  In  regard  to  the  United  States,  the  slightest 
examination  of  the  apportionment  made  under  the  first 
three  censuses  will  demonstrate  this  conclusion  in  a 
very  striking  manner.  The  representation  of  Dela- 
ware remams,  as  it  was  at  the  first  apportionment ;  those 
of  New-Hampshire,  Rhode-Island,  Connecticut,  New- 
Jersey,  and  Maryland  have  had  but  a  small  comparative 
increase ;  whilst  that  of  Massachusetts  (includmg  Maine) 
has  swelled  from  eight  to  twenty ;  that  of  New- York, 
fi-om  six  to  thirty-four ;  and  that  of  Pennsylvania,  from 
eight  to  twenty-six.  In  the  mean  time,  the  new  states 
have  sprung  into  being;  and  Ohio,  which  in  1803  was 
only  entitled  to  one,  now  counts  fourteen  representa- 
tives.^ The  census  of  1831  exhibits  still  more  striking 
results.  In  1 790,  the  whole  population  of  the  United 
States  was  ^about  three  millions  nine  hundred  and 
twenty-nine  thousand;  and  in  1830,  it  was  about 
twelve  millions  eight  hundred  and  fifty-six  thousand.' 
Ohio,  at  this  very  moment,  contains  at  least  one  mil- 
lion, and  New- York  two  millions  of  inhabitants.  These 
facts  show  the  wisdom  of  the  provision  for  a  decennial 
apportionment ;  and,  indeed,  it  would  otherwise  have 
happened,  that  the  system,  however  sound  at  the  begin- 
ning, would  by  this  time  have  been  productive  of  gross 
abuses,  and  probably  have  engendered  feuds  and  dis- 
contents, of  themselves  sufficient  to  have  occasioned  a 
dissolution  of  the  Union.  We  probably  owe  this  pro- 
vision to  those  in  the  convention,  who  were  in  favour  of 
a  national  government,  in  preference  to  a  mere  confed- 
eration of  states.' 


^  Rawle  on  Congtitution,  ch.  4,  p.  45. 
3  American  Almanac  for  183*2,  p.  1G3. 
3  See  Journal  of  Convenlion,  1G5, 168, 169,  174, 179,  180. 
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l45.  The  next  part  of  the  clause  relates  to  the 

Inumber  of  the  house  of  representatives.     It  de- 

,  that  "the  number  of  representatives  shall  not 

Id  one  for  every  tliirty  thousand."     This  was  a 

It  of  great  interest ;  and  it  has  been  asserted,  that 

ply  any  article  of  the  whole  constitution  seems  to 

pdered  more  worthy  of  attention  by  the  weight  of 

fcter,  and  the  apparent  force  of  argument,  with 

I  it  was  originally  assailed.'     The  number  fixed 

constitution  to  constitute  the  body,  in  the  first 

Ice,  and  until  a  census  was  taken,  was  sixty-five. 

■46.  Several  objections  were  urged  against  the 

First,  that  so  small  a  number  of  represen- 

i  would  be  an  unsafe  depositary  of  the  public  in- 

Secontlly,   that  they  would   not  possess   a 

r  knowledge  of  the  local  circumstances  of  their 

rous  constituents.     Thirdly,  that  they  would  be 

Ifrom  that  class  of  citizens,  which  would  sympathize 

a  most  1' 
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cherished ;  the  alarms,  which  were  so  forcibly  spread ; 
the  dangers  to  Uberty,  which  were  so  strangely  exag- 
gerated; and  the  predominance  of  aristocratical  and 
exclusive  power,  which  were  so  confidendy  predicted, 
have  all  vanished  into  air,  into  thin  air.  Truth  has 
silently  dissolved  the  phantoms  raised  by  imaginations, 
heated  by  prejudice  or  controversy ;  and  at  the  dis- 
tance of  forty  years  we  look  back  with  astonishment  at 
the  laborious  reasoning,  which  was  employed  to  tran- 
quillize the  doubts,  and  assuage  the  jealousies  of  the 
people.  It  is  fit,  however,  even  now,  to  bring  this  rea- 
soning imder  review,  because  it  inculcates  upon  us  the 
important  lesson,  how  litde  reliance  can  be  placed  upon 
mere  theory  in  any  matters  of  government ;  and  how 
difficult  it  is  to  vindicate  the  most  sound  practical  doc- 
trines agamst  the  specious  questioning  of  ingenuity  and 
hostility. 

§  648.  The  first  objection  was,  to  the  smallness  of 
the  number  composing  the  house  of  representatives.^ 
It  was  said,  that  it  was  unsafe  to  deposit  the  legislative 
powers  of  the  Union  with  so  small  a  body  of  men.  It 
was  but  the  shadow  of  representation.*  Under  the 
confederation,  congress  might  consist  of  ninety-one ; 
whereas,  in  the  first  instance,  the  house  would  consist 
of  but  sixty-five.  There  was  no  certainty,  that  it 
would  ever  be  increased,  as  that  would  depend  upon 
the  legislature  itself  in  its  future  ratio  of  apportionments; 
and  it  was  left  completely  in  its  discretion,  not  only  to 

1  It  is  remarkable,  that  the  American  writer,  whom  I  have  several 
times  cited,  takes  an  opposite  objection.  He  says,  '^  the  national  house 
of  representatives  will  be  at  finst  too  large ;  and  hereafler  may  be  much 
too  large  to  deliberate  and  decide  upon  the  best  measures."  Thoughts 
apon  the  Political  Situation  of  the  United  States  of  America,  (Worces- 
ter, 1788.) 

9  2  Amer.  Museum,  247,  534,  547, 551,  554. 
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fcase,  but  to  diminish  the  present  number.'     Under 

1  circumstances,  there  was,  in  fact,  no  constitutional 

:y,  for  the  whole  depended  upon  the  mere  integ- 

nd  patriotism  of  those,  who  should  be  called  to 

■nister  it.* 

J649.  In  reply  to  these  suggestions  it  was  said,  that 
present  number  would  certainly  be  adequate,  until 
|isu3  was  taken.    Although  under  the  confedera- 
inety-one  members  might  be  chosen,  in  point  of 
1  far  less  number  attended.'     At  the  very  first 
Ls,  supposing  the  lowest  ratio  of  thirty  thousand 
J  adopted,  the  number  of  representatives  would  be 
Based  to  one  hundred.  At  the  expiration  of  twenty- 
Tears  it  would,  upon  the  same  ratio,  amount  to  two 
J ;  and  in  fifty  years,  to  four  hundred,  a  number, 
1  no  one  could  doubt  would  be  sufficiently  lai^e 
,'  all  the  fears  of  the  most  zealous  admirers  of  a 
lepresentation.*    In  regard  to  the  possible  dimmu- 
presentatives,  it  mi 
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^  650.  But  the  question  itself  what  is  the  proper 
and  convenient  number  to  compose  a  representative 
legislature,  is  as  little  susceptible  of  a  precise  solution, 
as  any,  which  can  be  stated  in  the  whole  circle  of  poli- 
tics. There  is  no  pomt,  upon  which  different  nations 
are  more  at  variance ;  and  the  policy  of  the  American 
states  themselves,  on  this  subject,  while  they  were 
colonies,  and  since  they  have  become  independent,  has 
been  exceedingly  discordant.  Independent  of  the  dif- 
ferences, arising  from  the  population  and  size  of  the 
states,  there  will  be  found  to  be  great  diversities  among 
those,  whose  population  and  size  nearly  approach  each 
other.  In  Massachusetts,  the  house  of  representatives 
is  composed  of  a  number  between  three  and  four  hun- 
dred ;  in  Pennsylvania,  of  not  more  than  one  fifth  of 
that  uumber ;  and  in  New- York,  of  not  more  than  one 
fifth.  In  Pennsylvania  the  representatives  do  not  bear 
a  greater  proportion  to  their  constituents,  than  one  for 
every  four  or  five  thousand.  In  Rhode-Island  and 
Massachusetts  they  bear  a  proportion  of  at  least  one  for 
every  thousand.  And  accordmg  to  the  old  constitution 
of  Georgia,  the  proportion  may  be  carried  to  one  for 
every  ten  electors.^ 

^651.  Neither  is  there  any  ground  to  assert,  that 
the  ratio  between  the  representatives  and  the  people 
ought,  upon  principle,  to  be  the  same,  whether  the 
latter  be  numerous  or  few.  If  the  representatives  fi-om 
Virginia  were  to  be  chosen  by  the  standard  of  Rhode- 
Island,  they  would  then  amount  to  five  himdred ;  and  in 
twenty  or  thirty  years  to  one  thousand.  On  the  other 
hand,  the  ratio  of  Pennsylvania  applied  to  Delaware 
would  reduce  the  representative  assembly  to  seven. 

1  The  Federalist,  No.  55.    See  also  the  State  Constitutions  of  that 
pexiod.    1  EUiot'8  Debates,  214, 219, 2i0, 225, 228»  252, 25a 
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ling  can  be  more  fallacious,  than  to  found  political 
ilations  on  arithmetical  principles.     Sixty  or  seven- 
en  may  be  more  properly  trusted  with  a  given 
ee  of  power,  than  six  or  seven.      But  it  does  not 
,v,  that  six  or  seven  hundred  would  be  proportiona- 
i  better  depositary.     And  if  the  supposition  is  car- 
on  to  six  or  seven  thousand,  the  whole  reasoning 
t  to  be  reversed.      The  truth  is,  that,  in  all  cases, 
■tain  number  seems  necessary  to  secure  the  bene- 
tf  free  consultation  and  discussion  ;  to  guard  against 
lasy  a  combination  for  improper  purposes ;  and  to 
2nt  hasty  and  ill-advised  legislation.     On  the  other 
the  number  ought  to  be  kept  within  a  moder- 
Jmit,  in  order  to  avoid  the  confusion,  intemper- 
,  and  inconvenience  of  a  multitude.'      It  was  a 
us  saying  of  Cardinal  De  Retz,  that  every  public 
nbly,  consisting  of  more  than  one  hundred  mem- 
was  a  mere  mob.^    But  surely  this  is  just  as  incor- 
a^^vouk^^^vei^ha^ver^one^hic^on^^^ 
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their  trusts,  or  refuse  to  follow  the  public  will  ?  The 
very  'State  of  the  country  forbade  the  supposition. 
They  would  be  watched  with  the  jealousy  and  the 
power  of  the  state  legislatures.^  They  would  have  the 
highest  inducements  to  perform  their  duty.  And  to 
suppose,  that  the  possession  of  power  for  so  short  a 
period  could  blind  them  to  a  sense  of  their  own  inter- 
ests, or  tempt  them  to  destroy  the  public  liberties,  was 
as  improbable,  as  any  thing,  which  could  be  within 
the  scope  of  the  imagination.*  At  all  events,  if  they 
were  guilty  of  misconduct,  their  removal  would  be  inev- 
itable ;  and  their  successors  would  be  above  all  false  and 
corrupt  conduct  For  to  reason  otherwise  would  be 
equivalent  to  a  declaration  of  the  universal  corruption  of 
^  mankmd,  and  the  utter  impracticability  of  a  republi- 
can government.  The  congress,  which  conducted  us 
through  the  revolution,  was  a  less  nimierous  body,  than 
their  successors  will  be.'  They  were  not  chosen  by, 
nor  responsible  to,  the  people  at  large ;  ^  and  though 
appointed  from  year  to  year,  and  liable  to  be  recalled 
at  pleasure,  they  were  generally  continued  for  three 
years.  They  held  their  consultations  in  secret  They 
transacted  all  our  foreign  affairs.  They  held  the  fate  of 
their  country  in  their  hands  during  the  whole  war.  Yet 
they  never  betrayed  our  rights,  or  our  interests.  Nay, 
calumny  itself  never  ventured  to  whisper  any  thing 
against  their  purity  or  patriotism.^ 

1  The  Federtdist,  No.  55 ;  1  EUiot's  Debates,  238,  230. 

a  The  Federalist^  No.  55 ;  1  Elliot's  Debates,  252,  253,  254. 

3  The  Federalist.  No.  55;  1  EUiot's  Debates,  206, 223,  249- 

4  Generally  they  were  chosen  by  the  state  legislatures  ;  but  in  two 
states,  viz.  Rhode-Island  and  Connecticut,  they  were  chosen  by  the 
people.* 

5  The  Federalist,  No.  55 ;  1  Elliot's  Debates,  254. 

*  The  Federaliitt,  No.  40. 
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^  652.  The  suggestion  is  often  made,  that  a  numer- 
ous representation  is  necessary  to  obtain  the  confidence 
of  the  people.*  This  is  not  generally  true.  PubBc  con- 
fidence will  be  easily  gained  by  a  good  administration ; 
audit  will  be  secured  by  no  other.'  The  remark,  made 
upon  another  occasion  by  a  great  man,  is  correct  in 
regard  to  representatives  —  non  numerantur,  panderan'- 
tur.  Delaware  has  just  as  much  confidence  in  her 
representation  of  twenty -one,  as  New- York  has  in  hers 
of  sixty-five ;  and  Massachusetts  has  in  hers  of  more 
than  three  hundred.' 

^  653.  Nothmg  can  be  more  unfair  and  impditic,  than 
to  substitute  for  argument  an  indiscriminate  and  un- 
bounded jealousy,  with  which  all  reasoning  must  be 
vain.  The  sincere  friends  of  liberty,  who  give  them^ 
selves  up  to  the  extravagancies  of  this  passion,  miict 
the  most  serious  injury  upon  their  own  cause.  As 
there  is  a  degree  of  depravity  in  mankind,  which  re- 
quires a  certsutt  degree  of  circumspection  and  dis- 
trust ;  so  there  are  other  qualities  in  human  nature, 
which  justify  a  certain  portion  of  esteem  and  confidence. 
A  republican  government  presupposes,  and  requires  the 
exbtence  of  these  qualities  in  a  higher  degree,  tiian  any 
other  form;  and  wholly  to  destroy  our  reliance  on 
them  is  to  sap  all  the  foundation,  on  which  our  liberties 
must  rest.^ 

§  654.  Tlie  next  objection  was,  that  the  house  of 
representatives  would  be  too  small  to  possess  a  due 
knowledge  of  the  inferests  of  their  constituents.  It  was 
said,  that  the  great  extent  of  the  United  States,  the 

1  1  Elliot's  Debates,  206,  217.  2  Id.  227, 228. 

3  1  Elliot's  Debates,  227,  228,  241,  252, 253,  254 ;  2  EUiot's  Debates, 
107, 116. 

4  The  FederalUt,  No.  55  ;  1  Elliot's  Debates,  238,  230. 
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variety  of  its  interests,  and  occupations,  and  institutions 
would  require  a  very  numerous  body  in  order  to  bring 
home  information  necessary  and  proper  for  wise  legisla- 
tion.* 

^  655.  In  answer  to  this  objection,  it  was  admitted, 
that  the  representative  ought  to  be  acquainted  with  the 
interests  and  circumstances  of  his  constituents.  But 
this  principle  can  extend  no  farther,  than  to  those  inter- 
ests and  circumstances,  to  which  the  authority  and  care 
of  the  representative  relate.  Ignorance  of  very  minute 
objects,  which  do  not  lie  within  the  compass  of  legisla- 
tion, is  consistent  with  every  attribute  necessary  to  the 
performance  of  the  legislative  trust*  If  the  argument, 
indeed,  required  the  most  minute  knowledge,  applicable 
even  to  all  the  professed  objects  of  legislation,  it  would 
overturn  itself ;  for  the  thing  would  be  utterly  imprac- 
ticable. No  representative,  either  in  the  state  or  na- 
tional councils,  ever  could  (enow,  or  even  pretend  to 
know,  all  arts,  and  sciences,  and  trades,  and  subjects, 
upoA  which  legislation  may  operate.  One  of  the  great 
duties  of  a  representative  is,  to  inquire  into,  and  to  obtain 
the  necessary  information  to  enable  him  to  act  wisely 
and  correctly  in  particular  cases.  And  this  is  attained 
by  bringing  to  the  investigation  of  such  cases  talents, 
industry,  experience,  and  a  spirit  of  comprehensive 
inquiry.  No  one  will  pretend,  that  he,  who  is  to  make 
laws,  ought  not  io  be  well  instructed  in  their  nature, 
interpretation,  and  practical  results.  But  what  would 
be  said,  if,  upon  such  a  theory,  it  was  to  be  seriously 
urged,  that  none,  but  practical  lawyers,  ought  ever  to  be 
eligible  as  legislators  ?    The  truth  is,  that  we  must  rest 

I  1  Elliot's  Debates,  319  220, 228, 232, 233,  24L 
s  The  Federalist,  No.  55 ;   1   Elliot's  Debates,  228,  229 ;   1  Kent's 
Comm.  217. 
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d  with  general  attainments  ;   and  if  is  visionary 
)Ose,  that  any  one  man  can  represent  all  the  siiU, 
terests,  and  business,  and  occupations  of  all  his 
uents  in  a  perfect  manner,  whether  they  be  few  or 
The  most,  that  can  be  done,  is,  to  take  a  com- 
isive  survey  of  the  general  oudines  ;  and  to  search, 
isioQ  may  require,  lor  that  more  intimate  infor- 
,  which  belongs  to  particular  subjects  requiring 
liate  legislarion. 

)6.  It  is  by  no  means  true,  that  a  large  represen- 
is  necessary  to  understand  the  interests  of  the 
!.     It  is  not  either  theoretically,  or  practically  true, 
knowledge  of  those  interests  is  augmented  in 
■tion  to  the  increase  of  representatives.'     The 
its  of  the  state  of  New- York  are  probably  as  well 
itood  by  its  sixty-five  representatives,  as  those  of 
chusetts  by  its  three  or  four  hundred.     In  fact, 
qualifications  will  usually  be  sought  and  required, 
the  representadves  are  few,  than  where  they 
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more  large  and  comprehensive  character,  than  that  of 
a  mere  state  representative.  Minute  information,  and  a 
thorough  knowledge  of  local  interests,  personal  opinions, 
and  private  feelings,  are  far  more  important  to  the  latter 
than  the  former.*  Nay,  the  very  devotion  to  local 
views,  and  feelings,  and  interests,  which  naturally  tends 
to  a  narrow  and  selfish  policy,  may  be  a  just  disquali- 
fication and  reproach  to  a  member  of  congress.*  A  liber- 
al and  enlightened  policy,  a  knowledge  of  national  rights, 
duties,  and  interests,  a  familiarity  with  foreign  gov- 
ernments, and  diplomatic  history,  and  a  wide  survey  of 
the  operations  of  commerce,  agriculture,  and  manufac- 
tures, seem  indispensable  to  a  lofty  discharge  of  Jiis 
functions.'  A  knowledge  of  the  peculiar  interests,  and 
products,  and  institutions  of  the  different  states  oi  the 
Union,  is  doubtless  of  great  value ;  but  it  is  rather  as 
it  conduces  to  the  performance  of  the  higher  functions 
already  spoken  of,  than  as  it  sympathizes  with  the  local 
interests  and  feelings  of  a  particular  district,  that  it  is  to 
be  estimated.^  And  in  regard  to  those  local  facts,  which 
are  chiefly  of  use  to  a  member  of  congress,  they  are 
precisely  those,  which  are  most  easily  attainable  fi*om 
the  documentary  evidence  in  the  departments  of  the 
national  government,  or  which  lie  open  to  an  intelligent 
man  in  any  part  of  the  state,  which  he  may  represent* 
A  knowledge  of  commerce,  and  taxation,  and  manufac- 
tures, can  be  obtained  with  more  certainty  by  inquiries 
conducted  through  many,  than  through  a  single  channel 
of  communication.     The  representatives  of  each  state 

1  ]  Elliot's  Debates,  228,  229,  253 ;  2  Lloyd's  Debates,  (in  1789,)  189 ; 
The  Federalist,  No.  56. 
9  1  Elliot's  Debates,  238. 

3  1  Elliot's  Debates,  228, 229,  253  ;  The  Federalist,  No.  56. 

4  The  Federalist,  No,  56;  1  ElUot's  Debates,  220,  241, 242,  246,  253. 

5  The  Federalist,  No.  56 ;  1  Elliot's  Debates,  228,  229, 253, 
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enerally  bring  with  ihem  a  considerable  knowledge 
laws,  and  of  the  local  interests  of  their  districts, 
will  often  have  previously  served  as  members  in 
:ale  legislatures ;  and  thus  have  become,  in  some 
ure,  acqufunted  with  all  the  local  views  and  wants 
'.  wliole  slate.' 

158.  The  functions,  too,  of  a  representative  in 
■ess  require  very  different  qualifications  and  attain- 
i,  from  those  required  in  a  state  legislature.     In- 
ition  relative  to  local  objects  is  easily  obtained  in  a 
;  state ;  for  there  is  no  difference  in  its  laws,  and 
terests  are  but  little  diversified.    But  the  legisla- 
if  congress  reaches  over  all  the  states ;  and  as  the 
and  local  circumstances  of  all  differ,  the  informa- 
which  is  requisite  for  safe  legislation,  is  far  more 
ilt  and  various,  and  directs  the  attention  abroad, 
r  than  at  home.*      Few  members,  comparatively 
.inf^,  will  he  found  ignorant  of  the  local  interests  of 
district  or  state ;   but  time,  and  diligence,  and  a 
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notoriously  elected  by  other  interests.*  Taking  the 
population  of  the  whole  kingdom  the  other  half  will  not 
average  more  than  one  representative  for  about  twen- 
ty-nine thousand  of  the  inhabitants.*  It  may  be  added, 
that  nothing  is  more  common,  than  to  select  men  for 
representatives  of  large  and  populous  cities  and  dis- 
tricts, who  do  not  reside  therein  ;  and  cannot  be  pre- 
sumed to  be  intimately  acquainted  with  their  local  inter- 
ests and  feelings.  The  choice,  however,  is  made  from 
high  motives,  a  regard  to  talents,  public  services,  and" 
political  sagacity.  And  whatever  may  be  the  defects 
of  the  representative  system  of  Great  Britain,  very 
few  of  the  defects  of  its  legislation  have  been  imputed 
to  the  ignorance  of  the  house  of  commons  of  the  true 
interests  or  circumstances  of  the  people.' 

^  660.  In  the  history  of  the  constitution  it  is  a  curi- 
ous fact,  that  with  some  statesmen,  possessing  high 
political  distinction,  it  was  made  a  fundamental  objec- 
tion against  the  establishment  of  any  national  legislature, 
that  if  it "  were  composed  of  so  numerous  a  body  of  men, 
as  to  represent  the  interests  of  all  the  inhabitants  of  the 
United  States  in  the  usual  and  true  ideas  of  representa- 
tion, the  expense  of  supporting  it  would  be  intolera- 
bly burthensome ;  and  that  if  a  few  only  were  vested 
with  a  power  of  legislation,  the  interests  of  a  great  ma- 
jority of  the  inhabitants  of  the  United  States  must  be 
necessarily  unknown ;  or,  if  known,  even  in  the  first 
stages  of  the  operations  of  the  new  government,  unat- 
tended to."  ^    In  their  view  a  free  government  seems  to 

>  The  Federalist,  No.  56 ;  Paley's  Moral  PliUosophy,  B.  6,  ch.  7. 
a  The  Federalist,  No.  56,  57. 

3  The  Federalist,  No.  56.  See  also  Dr.  Franklin's  Remarks,  2  Pit- 
kin's Hist  242 ;  1  Wilson's  Law  Lect  431, 432;  Paley's  Moral  Philoso- 
phy, B.  6,  ch.  7 ;  1  Kent's  Comm.  219. 

4  Letter  of  Messrs.  Yates  and  Lansing  to  Gov.  CliDtov,  1788,  (3  Amcr. 
Museum,  156, 158.) 
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been  incompatible  with  a  great  extent  of  territory, 
tpulation.     What,  then,  would  become  of  Great 
in,  or  of  France,  under  the  present  constitution  of 
legislative  departments  ? 
661.  The  next  objection  was,  that  the  representa- 

would  be  chosen  from  that  class  of  citizens,  which 
d  have   the  least   sympathy  with  the  mass  of  the 
le ;  and  would  be  most  likely  to  aim  at  an  ambi- 

sacrifice  of  the  many  to  the  aggrandizement  of 
ew.'     It  was  said,  that  the  author  of  nature  had 
)wed   on    some  men  greater  capacities,  than    cm 
■s.     Birth,  education,  talents,  and  wealth,  created 
ictions  among  men,  as  visible,  and  of  as  much  in- 
ce,  as  stars,  garters,  and  ribbons.    In  every  society 
of  this  class  will  command  a  superior  degree  (rf 
;ct ;  and  if  the  government  is  so  constituted,  as  to 
t  but  few  to  exercise  its  powers,  it  will,  according 
e  natural  course  of  thiogs,  be  in  their  hands.     Men 
e  middling  class,  who  are  qualified  as  representa- 
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constitutionaDy  excluded  from  office.  Such  an  attempt 
would  not  only  be  unjust,  but  suicidal ;  for  it  would 
nourish  an  mfluence  and  faction  within  the  state,  which, 
upon  the  very  supposition,  would  continually  exert  its 
whole  means  to  destroy  the  government,  and  overthrow 
the  liberties  of  the  people.^  What,  then,  is  to  be  done  1 
If  the  people  are  free  to  make  the  choice,  they  will 
naturally  make  it  from  that  class,  whatever  it  may  be, 
which  will  in  their  opinion  best  promote  their  inter- 
ests, and  preserve  their  liberties.*  Nor  are  the  poor, 
any  more  than  the  rich,  beyond  temptation,  or  love  of 
power.  Who  are  to  be  the  electors  of  the  representa- 
tives? Not  the  rich,  more  than  the  poor;  not  the 
learned,  more  than  the  ignorant ;  not  the  heirs  of  dis- 
tinguished families,  more  than  the  children  of  obscurity 
and  unpropitious  fortune.*  The  electors  are  to  be  the 
body  of  the  people  of  the  United  States,  jealous  of  their 
rights,  and  accustomed  to  the  exercise  of  their  power. 
Who  are  to  be  the  objects  of  their  choice  ?  Every 
citizen,  whose  merit  may  commend  him  to  the  esteem 
and  confidence  of  his  fellow  citizens.  No  qualification 
of  wealth,  or  birth,  or  religion,  or  civil  profession,  is 
recognised  in  the  constitution ;  and  consequently,  the 
people  are  free  to  choose  from  any  rank  of  society  ac- 
cording to  their  pleasure.^ 

^  663.  The  persons,  who  shall  be  elected  represen- 
tatives, must  have  all  the  mducement  to  fidelity,  vigi- 
lance, and  a  devotion  to  the  interests  of  the  people, 
which  can  possibly  exist.  They  must  be  presumed  to 
be  selected  from  their  known  virtues,  and  estimable 

1  1  Elliot's  Debates,  22*2,  223. 

a  The  Federalist,  No.  35 ;  Id.  No.  36;  Id.  No.  57. 

3  The  Federalist,  No.  57 ;  Id.  No.  35 ;  Id.  No.  36. 

4  The  Federaliflt,  No.  57 ;  Id.  No.  35 ;  Id.  No.  36. 
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_.   ^otv^ciu,  and  ol  confidence,  which 
considerations  of  interest,  is  some  pie 
and  benevolent  returns.^     But  the  int( 
resentative,  which  naturally  binds  him 
ents,  will  be  strengthened  by  motives  o 
acter.     His  election  is  biennial;   and 
return  to  the  common  rank  of  a  citize 
re-elected.    Does  he  desire  office?    ' 
desire  will  secure  his  fidelity.    Does  he 
of  public  distinctions  ?    Then  his  pride  a 
equally  attach  him  to  a  government,  whic 
an  opportunity  to  share  in  its  honours  ant 
and  to  the  people,  who  alone  can  confer 
sides ;  he  can  make  no  law,  which  will 
heavily  on  himself  and  his  fiiends,  as  on 
he  can  introduce  no  oppression,  which 
borne  by  himself,  when  he  sinks  back  to 
level.     As  for   usurpation,  or  a  perpet 
authority,  independent  of  the  popular  wiH 
less,  until  the  period  shall  have  arrived, 
people  are  ready  to  barter  their  liberties,  i 
to  become  the  voluntary  slaves  of  any  desj 
ever  that  period  shall  arrive,  it  will  he  —  - 
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Who  shall  keep  watch  over  the  people,  when  they 
choose  to  betray  themselves  ? 

§  664.  The  objection  itself  is,  in  truth,  utterly  desti- 
tute of  any  solid  foundation.  It  applies  with  the  same 
force  to  the  state  legislatures,  as  to  that  of  the  Union. 
It  attributes  to  talents,  and  wealth,  and  ambition  an 
influence,  which  may  be  exerted  at  all  times,  and  every- 
where. It  speaks  in  no  doubtful  language,  that  repub- 
lican government  is  but  a  shadow,  and  incapable  of 
preserving  life,  liberty,  or  property  ^  It  supposes,  that 
the  people  are  always  blind  to  their  true  interests,  and 
always  ready  to  betray  them ;  that  they  can  safely 
trust  neither  themselves,  nor  others.  If  such  a  doc- 
trine be  mamtainable,  all  the  constitutions  of  America 
are  founded  in  egregious  errors  and  delusions. 

§  666.  The  only  perceptible  difference  between  the 
case  of  a  representative  in  congress,  and  in  the  state 
legislature,  as  to  this  point,  is,  that  the  one  may  be 
elected  by  five  or  six  hundred  citizens,  and  the  other " 
by  as  many  thousands.*    Even  this  is  true  only  in  par- 
ticular states ;  for  the  representatives  in  Massachusetts 
(who  are  all  chosen  by  the  towns)  may  be  elected  by 
six  thousand  citizens ;  nay,  by  any  larger  number,  ac- 
cording to  the  population  of  the  town.    But  giving  the 
objection  its  full  force,  could  this  circumstance  make 
any  solid  objection  1    Are  not  the  senators  in  several 
of  the  states  chosen  by  as  large  a  number  1    Have  they 
been  found  more  corrupt,  than  the  representatives  ?    Is 
the  objection  supported  by  reason  ?    Caa  it  be  said, 
that  five  or  six  thousand  citizens  are  more  easily  cor- 
rupted, than  five  or  six  hundred  1  *  That  the  aggregate 


I  The  Federalist,  No.  57 ;  Id.  No.  35,  36. 

'  The  Federalist,  No.  57.  '  The  Federalist,  No.  57. 
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mass  will  be  more  mider  the  influence  of  intrigue,  than 
a  portion  of  it  ?  Is  the  consequence^  deducible  from  the 
objection,  admissible  1  If  it  is,  then  we  must  deprive 
the  people  of  all  choice  of  their  public  servants  in  all 
cases,  where  numbers  are  not  required.^  What,  then, 
is  to  be  done  in  those  states,  where  the  governors  are 
by  the  state  constitution  to  be  chosen  by  the  people  1 
Is  the  objection  warranted  by  facts  ?  The  represen- 
tation in  the  British  house  of  commons  (as  has  been 
already  stated)  very  Uttle  exceeds  the  proportion  of 
one  for  every  thirty  thousand  inhabitants.*  Is  it  true, 
that  the  house  of  commons  have  elevated  themselves 
upon  the  ruin  of  the  many  7  Is  it  true,  that  the  repre- 
sentatives of  boroughs  have  been  more  faithful,  or  wise, 
or  honest,  or  patriotic,  than  those  of  cities  and  of  coun- 
ties 1  Let  us  come  to  our  own  country.  The  districts 
in  New-Hampshire,  in  which  the  senators  are  chosen 
immediately  by  the  people,  are  nearly  as  large,  as  will 
be  necessary  for  her  representatives  m  congress.  Those 
in  Massachusetts  come  from  districts  having  a  larger 
population ;  and  those  m  New-York  from  districts  still 
larger.  In  New-York  and  Albany  the  members  of 
assembly  are  elected  by  nearly  as  many  voters,  as  will 
be  required  for  a  member  of  congress,  calculating  on 
the  number  of  sixty-five  only.  In  some  of  the  coun- 
ties of  Pennsylvania  the  state  representatives  are  elect- 
ed in  districts  nearly  as  large,  as  those  required  for  the 
federal  representatives.  •  In  the  city  of  Philadelphia 
(composed  of  sixty  thousand  inhabitants)  every  elector 
has  a  right  to  vote  for  each  of  the  representatives  in 
the  state  legislature ;  and  actually  elects  a  single  mem- 
ber to  the  executive  council.^    These  are  facts,  which 

I  The  Federalwt,  No.  57.  »  Id.  No.  5(5,  57.  3  Id.  Na  57. 
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demonstrate  the  fallacy  of  the  objection ;  for  no  one 
will  pretend,  that  the  rights  and  liberties  of  these  states 
are  not  as  well  maintained,  and  as  well  understood  by 
their  senators  and  representatives,  as  those  of  any  other 
states  in  the  Union  by  theu-s.  There  is  yet  one 
stronger  case,  that  of  Connecticut ;  for  there  one  branch 
of  the  legislature  is  so  constituted,  that  each  member  of 
it  is  elected  by  the  whole  state.^ 

§  666.  The  remaining  objection  was,  that  there  was 
no  security,  that  the  number  of  members  would  be 
augmented  from  time  to  time,  as  the  progress  of  the 
population  might  demand.' 

^  667.  It  is  obvious,  that  this  objection  is  exclu- 
sively founded  upon  the  supposition,  that  the  people 
w^ill  be  too  corrupt,  or  too  indifferent,  to  select  proper 
representatives;  or,  that  the  representatives,  when 
chosen,  will  totally  disregard  the  true  interests  of  their 
constituents,  or  wilfully  betray  them.  Either  supposi- 
tion (if  the  preceding  remarks  are  well  founded)  is 
equally  inadmissible.  There  are,  however,  some  addi- 
tional considerations,  which  are  entitled  to  great  weight. 
In  the  first  place,  it  is  observable,  that  the  federal  consti- 
tution will  not  suffer  in  comparison  with  the  state  consti- 
tutions in  regard  to  the  security,  which  is  provided  for  a 
gradual  augmentation  of  the  number  of  representatives. 
In  many  of  them  the  subject  has  been  left  to  the  dis- 
cretion of  the  legislature ;  and  experience  has  thus  far 
demonstrated  not  only,  that  the  power  is  safely  lodged, 
but  that  a  gradual  increase  of  representatives  (where 
it  could  take  place)  has  kept  pace  with  that  of  the  con- 
stituents.'   In  the  next  place,  as  a  new  cens.us  is  to 

«  ■ 

1  The  Federalist,  No.  57. 

«  The  Federalist,  No.  58 ;  1  Elliot's  Debates,  204,  224. 

3  The  Federalist,  No.  58. 
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J  place  within  every  successive  ten  years,  for  the 

led  purpose  of  readjusting  the  representation  from 

1  to  time,  according  to  ihe  national  exigencies,  it  is 

pore  to  be  imagined,  that  congress  will  abandon 

broper  duty  in    this    respect,  than    in   respect   to 

lother  power  confided  lo  it.     Every  power  may  be 

|ed  ;  every  duty  may  be  corruptly  deserted.     Bat, 

;  power  to  correct  the  evil  will  recur  at  least  bien- 

r  to  the  people,  it  is  impossible,  that  there  can  long 

any  public  abuse  or  dereliction  of  duty,  unless 

Ipeople  connive  at,  and  encourage  ihe  violation.' 

lie  next  place,  there  is  a  peculiarity  in  the  federal 

ItitutioD,  which  must  favour  a  constitutional  augmen- 

a  of  the  representatives.     One  branch  of  the  na- 

slature  is  elected  by  the  people ;  the  other, 

|ie  states.     In  the  former,  consequently,  the  large 

3  will  have  more  weight ;  in  the  latter,  the  smaller 

will  have  the  advantage.    From  this  circum- 

,  it  may  be  fairly  inferred,  that  the  larger  states, 
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no  small  advantage,  as  to  the  means  of  mfluence  and 
resistance.  In  the  next  place,  the  contest  will  not  be 
to  be  decided  merely  by  the  votes  of  great  states  and 
small  states,  opposed  to  each  other,  but  by  states  of  in- 
termediate sizes,  approaching  the  two  extremes  by 
gradual  advances.  They  will  naturally  arrange  them- 
selves on  the  one  side,  or  the  other,  according  to  cir- 
cumstances ;  and  cannot  be  calculated  upon,  as  identi- 
fied permanently  with  either.  Besides;  in  the  new 
states,  and  those,  whose  population  is  advancing,  wheth- 
er they  are  great  or  small, .  there  will  be  a  constant 
tendency  to  favour  augmentations  of  the  representa- 
tives ;  and,  indeed,  the  large  states  may  compel  it  by 
making  re-apportionments  and  augmentations  mutual 
conditions  of  each  other.^  In  the  third  place,  the  house 
of  representatives  will  possess  an  exclusive  power  of 
proposing  supplies  for  the  support  of  government ;  or,  in 
other  words,  it  will  hold  the  purse-strings  of  the  nation. 
This  must  for  ever  give  it  a  powerful  influence  m  the 
operations  of  the  government ;  and  enable  it  effectu- 
ally to  redress  every  serious  grievance.^  The  house 
of  representatives  will,  at  all  times,  have  as  deep  an 
interest  m  maintaining  the  interests  of  the  people,  as 
the  senate  can  have  in  maintaining  that  of  the  states.' 

^  669.  Such  is  a  brief  view  of  the  objections  urged 
against  this  part  of  the  constitution,  and  of  the  answers 
given  to  them.  Time,  as  has  been  already  intimated, 
has  already  settled  them  by  its  own  irresistible  demon- 
strations. But  it  is  impossible  to  withhold  our  tribute  of 
admiration  from  those  enlightened  statesmen,  whose 

1  The  Federalist,  No.  58. 

»  The  Federalist,  No.  57  ;  1  EUiofs  Debates,  220, 227. 

3  The  Federalist,  No.  58.' 
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profound  reasoning,  and  mature  wisdom,  enabled  the 
people  to  see  the  true  path  of  safety.  What  was  then 
prophecy  and  argument  has  now  become  fact.  At 
each  successive  census,  the  number  of  representatives 
has  been  gradually  augmented.^  In  1792,  the  ratio 
adopted  wa^  33.000,  which  gave  an  aggregate  of  one 
hundred  and  six  representatives.  In  1802,  the  same 
ratio  was  adopted,  which  gave  an  aggregate  of  one 
hundred  and  forty-one  members.  In  1811,  the  ratio 
adopted  was  35.000,  which  gave  an  aggregate  of  one 
hundred  and  eighty-one  members.  In  1822,  the  ratio 
adopted  was  40.000,  which  gave  an  aggregate  of  two 
hundred  and  ten  members.  In  1832,  the  ratio  adopted 
was  47.700,  which  gave  an  aggregate  of  two  hundred 
and  forty  members.* 

^  670.  In  the  mean  time,  the  house  of  representa- 
tives has  silently  acquired  vast  influence  and  power 
over  public  opinion  by  its  immediate  connexion  and 
sympathy  with  the  people.  No  complaint  has  been 
urged,  or  could  now  with  truth  be  urged,  that  it  did  not 
understand,  or  did  not  represent,  the  interests  of  the 
people,  or  bring  to  the  public  councils  a  competent 
knowledge  of,  and  devotion  to,  the  local  interests  and 
feelings  of  its  constituents.  Nay ;  so  little  is,  and  so 
little  has  the  force  of  this  objection  been  felt,  that 
several  states  have  voluntarily  preferred  to  elect  their 
representatives  by  a  general  ticket,  rather  than  by  dis- 
tricts. And  the  electors  for  president  and  vice-president 
are  more  frequently  chosen  in  that,  than  in  any  other 
manner.    The  representatives  are  not,  and  never  have 

1  Act  of  179Q,  ch.  23;  Act  of  1802,  ch.  1  ;  Act  of  1811,  cb.  9  ;  Act 
of  1822,  ch.  10  ;  1  Tuck.  Black.  Comm.  App.  190  ;  Rawle  on  Consti- 
tution, 45. 

a  Act  of  22d  May,  1832,  ch.  91. 
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been,  chosen  exclusively  from  any  high,  or  privileged 
class  of  society.  At  this  moment,  and  at  all  previous 
times,  the  house  has  been  composed  of  men  from 
almost  every  rank  and  class  of  society ;  planters,  farmers, 
manufacturers,  mechanics,  lawyers,  physicians,  and  di- 
vines ;  the  rich,  and  the  poor  ;  the  educated,  and  the 
uneducated  men  of  genius  ;  the  yoimg,  and  the  old  ; 
the  eloquent,  and  the  taciturn ;  the  statesman  of  a  half 
century,  and  the  aspirant,  just  released  from  his  aca- 
demical studies.  Merit  of  every  sort  has  thus  been 
able  to  assert  its  claims,  and  occasionally  to  obtain  its 
just  rewards.  And  if  any  complaint  could  justly  be 
made,  it  would  be,  that  the  choice  had  sometimes  been 
directed  by  a  spirit  of  intolerance,  that  forgot  every 
thing  but  its  own  creed ;  or  by  a  spirit  of  party,  that  re- 
membered every  thing  but  its  own  duty.  Such  infirmities, 
however,  are  inseparable  from  the  condition  of  human 
nature ;  and  their  occurrence  proves  nothing  more,  than 
that  the  moral,  like  the  physical  world  is  occasionally 
visited  by  a  whirlwind,  or  deluged  by  a  storm. 

.  ^671.  It  remains  only  to  take  notice  of  two  qual- 
ifications of  the  general  principle  of  representation, 
which  are  engrafted  on  the  clause.  One  is,  that  each 
state  shall  have  at  least  one  representative  ;  the  other 
is  that  already  quoted,  that  the  number  of  representa- 
tives shall  not  exceed  one  for  every  30.000.  The  for- 
mer was  indispensable  in  order  to  secure  to  each  state 
a  just  representation  in  each  branch  of  the  legislature  ; 
which,  as  the  powers  of  each  branch  were  not  exacdy 
co-extensive,  and  especially,  as  the  power  of  origmat- 
ing  taxation  was  exclusively  vested  in  the  house  of 
representatives,  was  indispensable  to  preserve  the 
equality  of  the  small  states,  and  to  reconcile  them  to 
a  surrender  of  their  sovereignty.    This  proviso  was 

VOL.  II.  18 
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omitted  in  the  first  draft  of  the  constitution,  though 
proposed  in  one  of  the  preceding  resolutions.^  But  it 
was  adopted  without  resistance,  when  the  draft  pass- 
ed under  the  solemn  discussion  of  the  convention.' 
The  other  was  a  matter  of  more  controversy.  The 
origii^al  limitation  proposed  was  40.000  ; '  and  it  was 
not  until  the  very  last  day  of  the  session  of  the  con- 
vention, that  the  number  was  reduced  to  30.000.*  The 
object  of  fixing  some  limitation  was  to  prevent  the 
future  existence  of  a  very  nimierous  and  unwieldy 
house  of  representatives.  The  friends  of  a  national 
government  had  no  fears,  that  the  body  would  ever 
become  too  small  for  real,  effective,  protecting  service. 
The  danger  was,  that  from  the  natural  impulses  of  the 
popular  will,  and  the  desire  of  ambitious  candidates  to 
attain  office,  the  number  would  be  soon  swollen  to  an 
unreasonable  size,  so  that  it  would  at  once  generate,  and 
combine  factions,  obstruct  deliberations,  and  introduce 
and  perpetuate  turbulent  and  rash  counsels.^ 

§  672.  On  this  subject,  let  the  Federalist  speak  in 
its  own  fearless  and  expressive  language.  ''In  all 
legislative  assemblies  the  greater  the  nimiber  compos- 
ing them  may  be,  the  fewer  will  the  men  be,  who  will, 
in  fact,  direct  their  proceedings.®  In  the  first  place, 
the  more  numerous  any  assembly  may  be,  of  whatever 
characters  composed,  the  greater  is  known  to  be  the 

1  Joum.  of  Convention,  157, 158,  209,  215. 
9  Journ.  of  Conyention,  8th  Aug.  p.  236. 

3  Journ.  of  Convention,  157,  217,  235,  352. 

4  Journ.  of  Convention,  17th  Sept  1787,  p.  889. 

5  1  Lloyd's  Debates  in  1789, 427,  434  ;  2  Lloyd's  Debates,  183, 185, 
186, 188, 189, 190. 

^  The  same  tliought  is  expressed  with  still  more  force  in  the  Ameri- 
can pamphlet,  entitled.  Thoughts  upon  the  Political  situation  of  America. 
(Worcester,  1788,)  54. 
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ascendancy  of  passion  over  reason.  In  the  next  place, 
the  larger  the  number,  the  greater  will  be  the  propor- 
tion of  members  of  limited  information  and  weak 
capacities.  Now,  it  is  precisely  on  characters  of  this 
description,  that  the  eloquence  and  address  of  the  few 
are  known  to  act  with  all  their  force.  In  the  ancient 
republics,  where  the  whole  body  of  the  people  assem- 
bled in  person,  a  single  orator,  or  an  artful  statesman, 
was  generally  seen  to  rule  with  as  complete  a  sway,  as 
if  a  sceptre  had  been  placed  in  his  single  hand.  On 
the  same  principle,  the  more  multitudinous  a  represen- 
tative assembly  may  be  rendered,  the  more  it  will  par- 
take of  the  infirmities  incident  to  collective  meetings  of 
the  people.  Ignorance  will  be  the  dupe  of  cunning  ; 
and  passion  the  slave  of  sophistry  and  declamation. 
The  people  can  never  err  more  than  in  supposmg,  that 
in  multiplying  their  representatives  beyond  a  certain 
limit,  they  strengthen  the  barrier  against  the  govern- 
ment of  a  few.  Experience  wjll  for  ever  admonish 
them,  that,  on  the  contrary,  after  securing  a  sufficient 
number  for  the  purposes  of  safety,  of  local  information, 
and  of  diffusive  sympathy,  they  will  counteract  their 
own  views  by  every  addition  to  their  representatives. 
The  countenance  of  the  government  may  become 
more  democratic  ;  but  the  soul,  that  animates  it,  will 
be  more  oligarchic.  The* machine  will  be  enlarged, 
but  the  fewer,  and  often  the  more  secret,  will  be  the 
springs,  by  which  its  motions  are  directed."  ^ 

1  The  Federalist,  No.  58.  —  Mr.  Ames,  in  a  debate  in  congress,  in 
1789,  on  amending  the  constitution  in  regard  to  representation,  observ- 
ed, ^*  By  enlarging  the  representation,  we  lessen  the  chance  of  selecting 
men  of  the  greatest  wisdom  and  abilities  ;  because  small  districts  may 
be  conducted  by  intrigue ;  but  in  large  districts  nothing  but  real  dignity 
of  character  can  secure  an  election."  *  Unfortunately,  the  experience  of 

*  3  Lloyd's  Debate*,  183. 
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I73.  As  a  fit  conclusion  of  this  part  of  the  sub- 
may  be  remarked,  that  congress,  at  its  first 
In  in  1789,  in  pursuance  of  a  desire  expressed  by 
pi  of  the  state  conventions,  in  favour  of  further 
Talory  and  restrictive  amendments  to  the  consti- 
,  proposed  twelve  additional  articles.  The  first 
Id  the  very  subject  now  under  consideration,  and 
Ixpressed  in  the  following  terms :  "  After  the  first 
pration  required  by  the  first  article  of  the  con- 
Ion,  there  shall  be  one  representative  for  every 
I  thousand,  until  the  number  shall  amount  to  one 
led  ;  after  which  the  proportion  shall  be  so  regu- 
by  congress,  that  there  shall  not  be  less  than  one 
led  representatives,  nor  less  than  one  for  eveiy 
Tthousand  persons,  until  the  number  of  represen- 
5  shall  amount  (o  two  hundred  ;  after  which,  the 
Irtion  shall  be  so  regulated  by  congress,  that  there 
Tiot  be  less  than  two  hundred  representadves,  nor 
1  than    one   representative  for  every  fifty  thous- 
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clause  of  the  constitution  now  under  consideration. 
One  is,  what  are  to  be  deemed  direct  taxes  within  the 
meaning  of  the  clause.  The  other  is,  in  what  manner 
the  apportionment  of  representatives  is  to  be  made. 
The  first  will  naturally  come  under  review  in  examin- 
ing the  powers  of  congress,  and  the  constitutional  lim- 
itations upon  those  powers ;  and  may,  therefore,  for  the 
present,  be  passed  over.  The  other  was  a  subject  of 
much  discussion  at  the  time,  when  the  first  apportion- 
ment was  before  congress  after  the  first  census  was 
taken ;  and  has  been  recently  revived  with  new  and 
increased  interest  and  ability.  It  deserves,  therefore, 
a  very  deUberate  examination. 

^  676.  The  language  of  the  constitution  is,  that 
"  representatives  and  direct  taxes  shall  be  apportioned 
"among  the  several  states,  &c.  according  to  their 
"  respective  numbers ; "  and  at  the  first  view  it  would 
not  seem  to  involve  the  slightest  difficulty.  A 
moment's  reflection  will  dissipate  the  illusion,  and 
teach  us,  that  there  is  a  difficulty  intrinsic  in  the  very 
nature  of  the  subject.  In  regard  to  direct  taxes,  the 
natural  course  would  be  to  assume  a  particular  sum  to 
be  raised,  as  three  millions  of  dollars ;  and  to  appor- 
tion it  among  the  states  according  to  their  relative 
numbers.  But  even  here,  there  will  always  be  a  very 
small  fractional  amount  incapable  of  exact  distribution, 
since  the  numbers  in  each  state  will  never  exacdy 
coincide  with  any  common  divisor,  or  give  an  exact 
aliquot  part  for  each  state  without  any  remainder. 
But,  as  the  amount  may  be  carried  through  a  long 
series  of  descending  money  fractions,  it  may  be  ulti- 
mately reduced  to  the  smallest  fi^ction  of  any  existing, 
or  even  imagmary  coin. 
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■76.  But  the  difficulty  is  far  otherwise  in  regard 
presentatives.  Here,  there  can  be  no  subdivision  of 
;  each  state  must  be  entitled  to  an  entire  repre- 
Itive,  and  a  fraction  of  a  representative  is  incapable 
Jportiontnent.  Yet  it  will  be  perceived  at  once, 
It  is  scarcely  possible,  and  certainly  is  wholly  im- 
Kble,  that  the  relative  numbers  in  each  state  should 
Isuch  an  exact  proportion  to  the  aggregate,  that 
I  should  exist  a  common    divisor   for  all,    which 

i  leave  no  fraction  in  any  state.  Such  a  case 
I-  yet  has  existed ;  and  in  all  human  probability  it 
J  will.  Every  common  divisor,  hitherto  apphed, 
fit  a  fraction  greater,  or  smaller,  in  every  state;' 
Ivhal  has  been  in  the  past  must  continue  to  be  for 
■ture.    Assume  the  whole  population  to  be  three, 

,  or  nine,  or  twelve  millions,  or  any  other  Qum- 
J  if  you  follow  the  injunctions  of  the  constitution, 
Ittempt  to  apportion  the  representatives  according 
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garded  on  this  point?  Or  is  it  to  be  followed  out  in 
its  true  spirit,  though  unavoidably  differing  from  the 
letter,  by  the  nearest  approximation  to  it  ?  If  an  addi- 
tional representative  can  be  assigned  to  one  state 
beyond  its  relative  proportion  to  the  whole  population, 
it  is  equally  true,  that  it  can  be  assigned  to  all,  that  are 
in  a  similar  predicament.  If  a  fraction  admits  of  rep- 
resentation in  any  case,  what  prohibits  the  application 
of  the  rule  to  all  fractions  ?  The  ,only  constitutional 
limitation  seems  to  be,  that  no  state  shall  have  more 
than  one  representative  for  every  thirty  thousand  per- 
sons. Subject  to  this,  the  truest  rule  seems  to  be, 
that  the  apportionment  ought  to  be  the  nearest  practi- 
cal approximation  to  the  terms  of  the  constitution ;  and 
the  rule  ought  to  be  such,  that  it  shall  always  work  the 
same  way  m  regard  to  all  the  states,  and  be  as  little 
open  to  cavil,  or  controversy,  or  abuse,  as  possible. 

^  677.  But  it  may  be  asked,  what  are  the  first  steps 
to  be  taken  in  order  to  arrive  at  a  constitutional  appor- 
tionment 1  Plainly,  by  taking  the  aggregate  of  popu- 
lation in  all  the  states,  (according  to  the  constitutional 
rule,)  and  then  ascertain  the  relative  proportion  of  the 
population  of  each  state  to  the  population  of  the  whole. 
This  is  necessarily  so  in  regard  to  direct  taxes ;  ^   and 


1  **Bythe  constitution,"  says  Mr.  Chief  Justice  Marshall  in  delivering 
the  opinion  of  the  court,  ^  direct  taxation,  in  its  application  to  states, 
shall  be  apportioned  to  numbers.  Representation  is  not  made  the  foun- 
dation of  taxation.  If,  under  the  enumeration  of  a  representative  for 
every  30,000  souls,  one  state  had  been  found  to  contain  59,000  and 
another  60,000,  the  first  would  h&ve  been  entitled  to  only  one  repre- 
sentative, and  the  last  to  two.  Their  taxes,  however,  would  not  have 
been  as  one  to  two,  but  as  fifty-nine  to  sixty."  *  This  is  perfectly  cor- 
rect, because  the  constitution  prohibits  more  than  one  representative  for 
every  30,000.     But  if  one  state  contain  100,000  souls,  and  another 

«  Z«tvU*rMi*  ▼.  Blakt,  5  WbMton*s  B.  317, 380. 
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lis  no  reason  to  say,  that  it  can,  or  ought  to  be 
livise  in  regard  to  representatives;  lor  that  would 
I  contravene  the  very  injunctions  of  the  constim- 
I  which  require  the  like  rule  of  apportionment 
J:h  case.  In  the  one,  the  apportionment  may  be 
lowD  below  unity  ;  in  the  other,  it  cannot.  But 
■oes  not  change  the  nature  of  the  rule,  but  only 
jctent  of  its  application. 

■78.  In  1790,  a  bill  was  introduced  mto  the  house 
Iresentatives,  giving  one  representative  for  every 
I  thousand,  and  leaving  the  fractions  unrepresented ; 
Producing  an  inequality,  which  was  greatly  com- 
Kd  of.  It  passed  the  house  ;  and  was  amended 
j  senate  by  allowing  an  additional  representative 
I  states  having  the  largest  fractions.  The  house 
}  concurred  in  the  amendment,  after  a  warm  de- 
The  history  ol  these  proceedings  is  summarily 
1  by  the  biographer  of  Washington,  as  follows :  — 
Istruing,"  says  he,  "  the  constitution  to  authorize 
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would  give,  were  allotted  to  each.  The  residuary 
members  were  then  distributed  among  the  states 
having  the  highest  fractions.  Without  professing  the 
principle,  on  which  this  apportionment  was  made,  the 
amendment  of  the  senate  merely  allotted  to  the  states 
respectively  the  number  of  members,  which  the  process 
just  mentioqied  would  give.^  The  result  was  a  more 
equitable  apportionment  of  representatives  to  popula- 
tion, and  a  still  more  exact  accordance,  than  was  found 
in  the  original  bill,  with  the  prevailing  sentiment,  whichy 
both  within  doors  and  without,  seemed  to  require,  that 
the  popular  branch  of  the  legislature  should  consist  of 
as  many  members,  as  the  fundamental  laws  of  the  gov- 
ernment would  admit  If  the  rule  of  construing  that 
mstrument  was  correct,  the  amendment  removed  ob- 
jections, which  were  certainly  well  founded,  and  was 
not  easily  assailable  by  the  advocates  of  a  numerous 
representative  body.  But  the  rule  was  novel,  and 
overturned  opinions,  which  had  been  generally  assum- 
ed, and  were  supposed  to  be  settled.  In  one  branch 
of  the  legislature,  it  had  been  already  rejected ;  and 
in  the  other,  the  majority  in  its  favour  was  only  one.'*  * 
§  679.  The  debate  in  the  two  houses,  however,  was 
purely  political,  and  the  division  of  the  votes  purely 
geographical ;  the  southern  states  voting  against  it, 
and  the  northern  in  its  favour.'  The  president  returned 
the  bill  with  two  objections.     "  1.  That  the  constitu- 


1  The  words  of  the  bill  were,  **  That  from  and  afler  the  tlie  third  day 
of  March,  1793,  the  house  of  representatives  shall  be  composed  of  one 
hundred  and  twenty-seven  members,  elected  within  the  several  states 
according  to  the  following  apportionment,  that  is  to  say,  within  the  state 
of  New -Hampshire,  five,  within  the  state  of  Massachusetts,  sixteen," 
&c.  &c.  enumerating  all  the  states. 

9  5  Marshall's  Life  of  Washington,  ch.  5,  p.  32],  322. 

3  4  Jefferson^s  Correspopdeiiee,  466. 
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as  prescribed,  that  representatives  shall  be  appor- 
1  among  the  several  states  according  to  their  re- 
ve  numbers ;  and  there  is  no  proportion  or  divisor, 
,  applied  to  the  respective  numbers  of  the  states, 
ield  the  number  and  allotment  of  representatives 
sed  by  the  bill.    2.  The  constitution  has  also  pro- 
,  that  the  number  of  representatives  shall  not  ex- 
one  for  thirty   thousand,  which  restriction  is  by 
mlext,  and  by  fair  and  obvious  construction,  to  be 
id  to  the  several  and  respective  numbers  of  the 
,  and  the  bill  has  allotted  to  eight  of  the  states 
than  one  for  thirty  thousand." '    The  bill  was 
dingly  lost,  two  thirds  of  the  house  not  being  in 
our.     It  is  understood,  that  the  president's  cabi- 
as  greatly  divided  on  the  question.* 
180.    The   second  reason  assigned  by  the  presi- 
agtunst  the  bill  was  well  founded  in  fact,  and 
!v  conclusive.     The  other,  to  say  the  least  of  it. 
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numbers  of  the  state.  If  it  is  said,  that  it  is  impractica- 
ble to  follow  the  meaning  of  the  terms  literally,  that  may 
be  admitted ;  but  it  does  not  follow,,  that  they  are  to  be 
wholly  disregarded,  or  language  substituted  essential- 
ly different  in  its  import  and  effect.  If  we  must  depart, 
we  must  depart  as  little  as  practicable.  We  are  to  act 
on  the  doctrine  of  cypres,  or  come  as  nearly  as  possible 
to  the  rule  of  the  constitution.  If  we  are  at  liberty  to 
adopt  a  rule  varying  from  the  terms  of  the  constitution, 
arguing  ab  inconvenientij  then  it  is  clearly  just  as  open 
to  others  to  reason  on  the  other  side  from  opposing  in- 
convenience and  injustice. 

§  681.  This  question,  which  a  learned  commentator 
has  supposed  to  be  now  finally  at  rest,^  has  been  (as  has 
been  already  intimated)  recently  revived  and  discussed 
with  great  ability.  Instead  of  pursuing  my  own  reason- 
ing upon  this  subject  it  will  be  far  more  satisfactory  to 
give  to  the  reader,  in  a  note,  the  arguments  on  each 
side,  as  they  are  found  collected  in  the  leading  reports 
and  documents  now  forming  a  portion  of  contemporary 
history.* 

1  Rawle  on  Constitution,  43 ;  5  Marshall's  Life  of  Washington,  324. 

A  Mr.  Jefferson's  opinion,  given  on  the  apportionment  bill  in  1793, 
presents  all  the  leading  reasons  against  the  doctrine  of  apportioning  the 
representatives  in  any  other  manner  than  by  a  ratio  without  regard  to 
fractions.    It  is  as  follows : 

*'The  constitution  has  declared  that  *  representatives  and  direct  taxes 
shall  be  apportioned  among  the  several  states  according  to  their  respec- 
tive numbers  ; '  that '  the  number  of  representatives  shall  not  exceed 
one  for  every  30,000,  but  each  state  shall  have,  at  least,  one  representa- 
tive ;  and,  until  such  enumeration  shall  he  made,  the  state  of  New- 
Hampshire  shall  be  entitled  to  choose  three,  Massac husett8,'^c. 

"  The  bill  for  apportioning  representatives  among  the  several  states, 
without  explaining  any  principle  at  all,  which  may  show  its  conformity 
with  the  constitution,  or  guide  future  apportionments,  says,  that  New- 
Hampshire  shall  have  three  members,  Massachusetts  sixteen,  d^c.  We 
are,  therefore,  to  find  by  experiment  what  has  been  the  principle  of  the 
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l82.  The  next  clause  of  the  second  section  of  the 
Article,  is :  "  When  vacancies  happen  in  the  repre- 
lation  of  any  state,  the  executive  authority  thereof 
ll  issue  writs  of  election  to  fill  such  vaciancies." 
■83.  The  propriety  of  adopting  this  clause  does 
leem  to  have  furnished  any  matter  of  discussion, 
,  or  out  of  the  convention.'  It  was  obvious, 
[he  power  ought  to  reside  somewhere ;  and  must 
jercised,  either  by  the  state  or  national  government, 
I  some  department  thereof.  The  friends  of  state 
would  naturally  rest  satisfied  with  leaving  it 
Ithe  state  executive ;  and  the  friends  of  the  national 


I  do  irbich,  i 
I  Tollows : 


a  proper  lo  state  the  federal  or  repreaenlable  num- 
id  the  membera  allotted  to  Iheiu  by  the  bilL     They 


Hunpihire, 

B-Islnod, 


85,532 

3 

141,833 

5 

475,327 

16 

r.8.444 

a 

It  happeoa  that  this  representA- 
lion,  whether  tried  as  between ' 
great  and  small  states,  or  as 
th  and  aouth,  jields, 
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goTernment  would  acquiesce  in  that  arrangement,  if 
other  constitutional  provisions  existed  sufficient  to  pre- 
serve its  due  execution.  The  provision,  as  it  stands 
has  the  strong  recommendation  of  public  convenience, 
and  facile  adaptation  to  the  pardcular  local  circum- 

presentatiTCB  allotted  ia  this  bill ;  for,  trying  the  several  mtioa  of  29,  30, 
31,  33,  33,  the  &llotineQts  would  be  as  followa : 


29 

30     ai 

;s    sj 

Th» 

Then  the  biU  re- 
verecB  tlio  consti- 

Vermont, 

T 

~2 

3 

2 

9 

3 

4 

4 

4 

4 

4 

5 

tulional     precept; 

UwiachiuetU, 

16 

15 

15 

14 

14 

16 

because,  by  it,'re- 

Rhode-Iiland, 

9 

2 

a 

a 

2 

3 

preacnlatives    are 

Connecticut, 

8 

7 

7 

7 

7 

8 

not       apportioned 

New-York, 

18 

11 

11 

11 

10 

U 

omong  the  several 

NewJorsej, 

G 

5 

5 

5 

3 

6 

states     Bccording 

14 

14 

r.i 

13 

13 

14 

Delaware, 

1 

1 

1 

1 

1 

2 

Duotbars.' 

Mwyland, 

9 

9 

8 

8 

8 

9 

Virginia, 

21 

21 

20 

Itl 

19 

21 

Kentucky, 

•i 

a 

2 

a 

2 

3 

North  Carolim, 

12 

11 

11 

11 

10 

12 

Booth  Carolin*, 

7 

« 

6 

6 

6 

7 

Georgia, 

« 

2 

a 

a 

a 

2 

118 

iia~ 

109  'l07 

105 

130 

"  It  will  be  aaid,  that,  though  for  laxet  there  may  always  be  found  ■ 
divlaor,  which  will  apportion  tfaem  among  the  atatea  according  to  nnm- 
bera  exactly,  without  leaving  any  remainder ;  yet,  for  reprttentaliva, 
there  can  be  no  auch  common  ratio,  or  divisor,  which,  applied  to  the 
■everal  numbers,  will  divide  them  exactly,  without  a  remainder  or  frac- 
tion. I  answer,  then,  that  tore*  must  be  divided  txaeliy,  and  rgprtttntt- 
ttves  as  nearly  as  the  nearat  ratio  will  admit,  and  the  factions  must  be 
neglected;  because  the  constitution  wills,  absolutely,  that  there  bean 
apportiottment,  or  eominon  ratio ;  and  if  any  fractions  result  from  the  op- 
eration, it  has  left  them  unprovided  for.  In  fact,  it  could  not  but  fore- 
see that  auch  tractions  would  result,  and  it  meant  to  submit  to  them.  It 
knew  they  would  be  in  favour  of  one  part  of  the  Union  at  one  time,  and 
of  another  part  of  it  at  another,  so  as,  in  the  end,  to  balance  occasional 
iaequalitiea.  But,  bstead  of  such  a  tijif^  common  ratio,  or  uniform 
divisor,  as  prescribed  by  th^e  constitation,  the  bill  has  applied  tia>  ratiot, 
at  least,  to  the  different  states,  to  wit,  that  of  30,028  to  the  seven  follow- 
ing :  Rhode-Ialand,  New- York,  Pennsylvania,  Maryland,  Virginia,  Ken- 
tuclgr,  and  Georgia ;  and  that  of  27,770  to  the  eight  otheie ;  gamely. 
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Jes  of  each  state.     Any  general  regulation  would 

Iworked  with  some  mequahty> 
84.  The  next  clause  is,  that  "  the  house  of  re- 
lentatives  shall  choose  their  speaker,  and  other 

V- Hampshire,  MaBBacliuselts,   Conneclicut,   NeW'Jeney, 
Lre,  North  Carolina,  and  South  Carolina.     As  foltowa : 


378^13 
630,5.58 
68,705 

70^43 


And 

Vermont. 
New-Hampshire, 
M  ansae  huaetta, 
CoQQecIicut, 
New -Jersey, 
DelRWBre, 
Norlh  Cnrolioa, 
South  Carolina, 


'£ 

8.5,532    a 

:■ 

141.833  ,^ 

5 

475.327  ,£. 

Id 

335,911  ;& 

t 

179,556  i  J. 

t 

55,538:^ 

153.531  l| 

306,236  1^1?] 

A  if  (mo  ratios  may  he  applied,  ihen^ern  may,  and  tlie  diatribu- 
le  arbitrary,  inatead  of  bein^  apportioned  to  numhera. 
er  tnembor  of  the  clouse  of  tlie  ronBtilution,  which  haa  been 
:,  '  the  number  of  rcpreaento lives  shall  not  exceed  one  for 
10,000,  but  ench  slate  aliail  have,  at  least,  one  ropreseniatiTe.' 
e  proves  that  it  had  in  contemplation,  that  all  fractions,  or 
lAf  common   rn/to,  were   to  be  unrepresented ;  and  it  pro- 


ilphr. 
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^^  officers,  and  shall  have  the  sole  power  of  impeach- 
"ment.'* 
§  686.  Each  of  these  privileges  is  of  great  practical 

value  and  importance.     In  Great  Britain  the  house  of 

—  —    ^- 

came  its  most  zealous  advocates  ?  The  phrase  stands  in  the  midst  of  a 
number  of  others,  every  one  of  which  relates  to  states  in  their  separate 
capacity.  Will  not  plain  common  sense,  then,  understand  it,  like  the 
rest  of  its  context,  to  relate  to  states  in  their  separate  capacities  ? 

^*  But  if  the  phrase  of  one  for  30,000,  is  only  meant  to  give  the  aggre- 
gate of  representatives,  and  not  at  all  to  influence  their  apportionment 
among  the  states,  then  the  one  hundred  and  twenty  being  once  found,  in 
order  to  apportion  tliem,  we  must  recur  to  the  former  rule,  which  does 
it  cLccording  to  the  numbers  of  the  respective  states  ;  and  we  must  take  the 
nearest  common  divisor  as  the  ratio  of  distribution,  that  is  to  say,  that 
divisor,  which,  applied  to  every  state,  gives  to  them  such  numbers  as, 
added  together,  come  nearest  to  120.  This  nearest  common  ratio  will 
be  found  to  be  28,858,  and  will  distribute  119  of  the  120  members,  leav- 
ing only  a  single  residuary  one.  It  will  be  found,  too,  to  place  96fii8 
fractional  numbers  in  the  eight  northernmost  states,  and  105,582,  in  the 
southernmost.    The  following  table  shows  it : 


Ratio  of 

Fnictiont. 

Vermont, 

85,532 

2 

• 

27,816 

New-Hampshire 

141,823 

4 

26,391 

Massachusetts 

475,327 

16 

13,599 

Rhode-Island 

68,444 

2 

10,728 

Connecticut 

235,941 

8 

5,077 

New- York 

352,915 

12 

6,619 

New-Jersey 

179,556 

6 

6,408 

Pennsylvania 

432,880 

15 

10 

96,648 

Delaware 

55,538 

1 

26,680 

Maryland 

278,513 

9 

18,791 

Virginia 

630,558 

21 

24,540 

Kentucky 

68,705 

2 

10,989 

North  Carolina 

353,521 

12 

7,225 

South  Carolina 

206,236 

7 

4,230 

Georgia 

70,843 

2 
119 

13,127 
202,230 

105,582 

3,636,312 

202,230 

^  Whatever  may  have  been  the  intention,  the  effect  of  rejecting  the 
nearest  divisor,  (which  leaves  but  one  residuary  member,)  and  adopting 
a  distant  one,  (which  leaves  eight,)  is  merely  to  take  a  member  from 
New- York  and  Pennsylvania  each,  and  give  them  to  Vermont  and  New- 
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pons  elect  their  own  speaker ;  but  he  must  be  ap- 
ed by  the  king.'  This  approval  is  now  altogether 
r  of  course ;  but  anciently,  it  seems,  the  king 
Jaied  his  wish  previously,  in  order  to  avoid  the 
Issity  of  a  refusal ;  and  it  was  acceded  to.'  The 
I  language  used  by  the  speakers  in  former  times,  in 
!■  to  procure  the  approval  of  the  crown,  was  such 
buld  not  now  be  tolerated  ;  and  indicated,  at  least, 

It  it  will  be  BBid,  -iIiIh  isgivingmore  thanone  for30,00a' 

I  but  has  it  not  been  juat  sniti,  thnt  the  one  for  30.000  is  prescribed 

l  fix  the  aggregate  number,  and  that  we   are   not  to  mind  it  when 

'  to  apportion  Ihetn  among  the  states  ;  t}iat  for  this  we  must  ic- 

e  former  rule,  which  distributes  them  according  to  the  numbers 

h  state  ?     Besides,  does  not  the  bill  itaelf,  apportion  among  seven 

a  by  the  ratio  of  27,770,  which  is  much  more  than  one  for 

■here  a  phrase  is  susceptible  of  two  meanings,  wc  ought  certainlj 
il  that  which  will  bring  upon  us  the  fewest  inconveniencea.  Let 
h  those  resulting  from  both  constructions. 

n  that  giving  to  each  state   a  member  for  every  30,000  in  that 
'  :b  the  single  inconvenience,  that  there  may  be  large  fraction* 
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R  dispointion  to  undue  subserviency.^  A  similar  power 
of  approval  existed  in  the  royal  governors  in  many 
of  the  colonies  before  the  revolution.    The  exclusive 

while  tfajd  most  obvious  constniction  is  liable  to  no  other,  that  of  the  bill 
iiciirs  nany  and  gnevons  ones. 


Ist 

2d 

2d 

4th 

5th 

6th 

7th 

8th 

9th 

10th 

11th 

12th 

13th 

14th 

15th 


45,000 

2 

Fnustioni. 

. 

15,000 

- 

45,000 

2 

15,000 

- 

45,000 

2 

15,000 

- 

45,000 

2 

15,000 

- 

45,000 

2 

15,000 

- 

45,000 

2 

15,000 

- 

45,00() 

2 

15,000 

- 

45,000 

2 

15,000 

- 

44,999 

14,999 

- 

44,999 

14,999 

- 

44,999 

14,999 

- 

44,999 

14,999 

- 

44,999 

14,999 

m                            m 

44,999 

14,999 

- 

44,999 

14,999 

■ 

674,993 

**  L  If  you  pennit  the  large  fraction  in  one  state  to  choose  a  repre- 
•entativtB  for  one  of  the  small  fractions  in  another  state,  you  take  from 
the  latter  its  election,  which  constitutes  real  representation,  and  substi- 
tute a  Tirtaal  representation  of  the  disfranchised  fVactions;  and  the  ten- 
deiiey  of  the  doctrine  of  virtual  representation  has  been  too  well  discuss*- 
ed  and  appreciated  by  reasoning  and  resistance,  on  a  former  great  occa- 
sm,  to  need  developement  now. 

*2.  The  bill  does  not  say,  that  it  has  given  the  residuary  representa- 
tives fo  Uit  grtatat  JreKtioni ;  though,  in  fact,  it  has  done  so.  It  seems 
to  have  avoided  establishing  that  into  a  rule,  lest  it  might  not  suit  on 
another  occasion.  Perhaps  it  may  be  found  the  next  time  more  conve- 
nient to  distribute  them  among  the  smailer  states ;  at  another  time  among 
fSks  largtr  staUs ;  at  other  times  according  to  any  other  ci^otchet,  which 
ingenuity  may  invent,  and  the  combination  of  the  day  give  strength  to 
carry ;  or  they  may  do  it  arbitrarily,  by  open  bargain  and  cabaL  In 
short,  this  construction  introduces  into  congress  a  scramble,  or  a  vendne 
Ibr  the  surplus  members.  It  generates  waste  of  time,  hot  blood,  and 
may,  at  some  time,  when  the  passions  are  high,  extend  a  disagreement 
between  the  two  houses^  to  the  perpetual  loss  of  the  thing,  as  happens 

*^— — »-■     .1       I       III  I        111  II      ■  I  1  ■  I  r- 

1  See  Christian's  Note  to  1  Black.  Comm.  181 ;  Com.  Dig.  PorlMMieiif, 
E.  5. ;  1  WilKm*b  Law  Lect  150, 160;  4  Cajbist  8. 

VOL.  11.  20 
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I  of  choosing  a  speaker,  without  any  appeal  to,  or 
pval  by  any  other  department  of  the  government, 
I  impTOvement  upon  the  British  system.    It  secures 

\i  Pennsylvania  assembly:  whereas  the  olher  construction  reduces 
BporCionnient  always  to  an  arithmetical  operatioD,  about  which  no 

n  possibly  differ. 

I  It  loaves  in  full  force  the  violation  of  the  precept  which  declarea, 
Kprescntativea  elinil  be  apportioned  among  tlie  states  according  Ic 
liumbers,  tb&t  is,  by  some  common  ratio, 
cwing  this  bill  either  as  a  violalion  of  the  etnutitvtion,  or  as  gn- 
ineonvetiitTii  fiposilton  to  iU  tcordf,  is  it  a  ca?e  wherein  the  prosi- 
Bnglit  to  interpose  his  negative  ?     I  think  it  is. 

uaer  of  his  negative  begins  already  to  excite  a  belief, 
Ho  president  will  ever  venture  to  u^e  it ;  and,  consequently,  haa 
re  to  raise  up  barriers  in  the  state  legislaturea  againtt 
ing  off  the  control  of  the  constitution. 
;ver  be  used  more  pleasingly  to  the  public,  than  in  the  pio- 
p  of  (he  constitution. 

ions  of  the  constitution  areao  fundamentally  dangerona, 
I  tricks  played  on  their  own  numbers,  apportionment,  and  other  cir- 
8  respecting  themselves,  and  affecting  their  legal  qualificatiou 
e  for  the  Union, 
he  majorities,  by  which  this  bill  haabeen  carried,  (lo  wit,  of  m 
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a  more  independent  and  unlimited  choice  on  the  part 
of  the  house,  according  to  the  merits  of  the  individual, 
and  their  own  sense  of  duty.     It  avoids  those  incon- 

amended.  Seeing  the  difficulties,  which  belong  to  the  whole  subject, 
they  are  fuUy  convinced,  that  the  bill  has  been  framed  and  passed  in  the 
other  house,  with  the  sincercst  desire  to  overcome  those  difficulties,  and 
to  enact  a  law,  which  should  do  as  much  justice  as  possible  to  all  the 
states.  But  the  committee  are  constrained  to  say,  that  this  object  ap- 
pears to  them  not  to  have  been  obtained.  The  unequal  operation  of  the 
bill  on  some  of  the  states,  should  it  become  a  law,  seems  to  the  commit- 
tee most  manifest ;  and  they  cannot  but  express  a  doubt,  whetlier  its 
actual  apportionment  of  the  representative  power  among  the  several 
states  can  be  considered,  as  conformable  to  the  spirit  of  the  constitution. 
The  bill  provides,  that,  from  and  afler  the  third  of  March,  1833,  the 
house  of  representatives  shall  be  composed  of  members,  elected  agreea- 
bly to  a  ratio  of  one  representative  for  every  forty-seven  thousand  and 
■even  hundred  persons  in  each  state,  computed  according  to  the  rule 
prescribed  by  the  constitution.  The  addition  of  the  seven  hundred  to 
the  forty-seven  thousand,  in  the  composition  of  this  ratio,  produces  no 
effect  whatever  in  regard  to  the  constitution  of  the  house.  It  neither 
adds  to,  nor  takes  from,  the  number  of  members  assigned  to  any  state. 
Its  only  effect  is,  a  reduction  of  the  apparent  amount  of  the  fractions,  as 
they  are  usually  called,  or  residuary  numbers,  afler  the  application  of 
the  ratio.  For  all  other  purposes,  the  result  is  precisely  the  same,  as  if 
the  ratio  had  been  47,000. 

''As  it  seems  generally  admitted,  that  inequalities  do  exist  in  this  bill, 
and  that  injurious  consequences  will  arise  from  its  operation,  which  it 
would  be  desirable  to  avert,  if  any  proper  meansof  averting  them,  with- 
out producing  others  equally  injurious,  could  be  found,  the  committee  do 
not  think  it  necessary  to  go  into  a  full  and  particular  statement  of  these 
consequences.  They  will  content  themselves  with  presenting  a  few 
examples  only  of  these  results,  and  such  as  they  find  it  most  difficult  to 
reconcile  with  justice,  and  the  spirit  of  the  constitution. 

**  In  exhibiting  these  examples,  the  conunittee  must  necessarily  speak 
of  particular  states;  but  it  is  hardly  necessary  to  say,  that  they  speak  of 
them  as  examples  only,  and  with  the  most  perfect  respect,  not  only  for 
the  states  themselves,  but  for  all  those,  who  represent  Uiem  here. 

^  Although  the  bill  does  not  commence  by  fixing  the  whole  number  of 
the  proposed  house  of  representatives,  yet  the  process  adopted  by  it 
brings  out  the  number  of  two  hundred  and  forty  members.  Of  these 
two  hundred  and  forty  members,  forty  are  assigned  to  the  state  of  New- 
York,  that  is  to  say,  precisely  one  sixth  part  of  the  whole.  Thia  assign- 
ment would  seem  to  require,  that  New- York  should  contain  one  sixtlk 
ptrt  of  tbe  whole  population  of  the  United  States ;  and  would  be  boond 
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:es  and  collisions,  which  might  arise  from  the 
Position  of  a  negative  in  times  of  high  party  ex- 
pent.     It  extinguishes  a  constant  source  of  jealousy 

I  one  sixth  pari  of  all  her  duect  taxes.    Yet  neither  of  these  imlha 

1  The  whole  representative   populatioD  of  the  United  States  is 

1,005;  that  of  New- York  ia  l,9ie,(>33,  wbicli  U  leaBtEiao  one  Bisth 

whole,  by  nearly   70,000.     Of  a  direct  lax  of  two  hundred   and 

Lhouaand   dollars,  New- York  would  pay  only  S3B.S9.     Bat  it^  ID- 

f  comparing  the  numbers  assigned  to  New- York  with  the  whi^ 

'a  of  the  house,  v/e  compare  her  with  other  states,  the  iueqgali^ 

nore  evident  and  sliiking. 

1  the  ilate  of  Vermont,  the  bill  assigns  Bvo  mentbere.    It  give*, 

J,  eight  times  as  many  representative s  to  New-York,  na  to  Ver- 

1  but  the  population  of  New-York  ia  not  cijual  to  eight  times  the 

in  of  Veimont,  by  more  than  three  hundred  tliouBaiid,     Vermont 

e  members  only  for  380,657  persons.     If  Itie  same  proportion  were 

lappliedto  New-York,  it  would  reduce  the  number  of  her  members 

B forty  to  ttirtj-/our  —  making  n  difference  more  than  equal  to  the 

f  representation  of  Vermont,  and  more  than  Bufficient  to  overcosie 

e  power  in  the  house  of  repreaentativcs. 
L  disproportion,  almost   equally  striking,  is  nianifested,  if  we  com- 
:w-York  with  jMubamn.     The  populatlonof  AlabamaiH262,208; 
e  is  allowed  five  members.    The  rule  of  proportion. 
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and  heart-buriHng ;  and  a  disposition  on  one  side  to 
exert  an  undue  influence,  and  on  the  other,  to  assume 
a  hostile  opposition.  It  relieves  the  executive  depart- 
but  her  population  is  not  equal  to  theirs  by  a  hundred  and  thirty  thou- 
sand ;  and  the  reason  of  this  advantage,  derived  to  her  from  the  provisr 
ions  of  the  bill,  is,  that  her  fraction,  or  residuum,  is  twelve  thouMiid 
only,  while  theirs  is  a  hundred  and  forty-four. 

^  But  the  subject  is  capable  of  being  presented  in  a  more  exact  a^d 
mathematical  form.  The  house  is  to  con3ist  of  two  hundred  and  forty 
members.  Now  the  precise  jHroportion  of  power,  out  of  the  whole  mass 
represented  by  the  numbers  two  hundred  and  forty,  which  New- York 
would  be  entitled  to  according  to  her  population,  is  38.59 ;  that  is  to  say, 
she  would  be  entitled  to  thirty-eight  members,  i^nd  would  have  a  resi- 
duum, or  fraction ;  and,  even  if  a  member  were  given  her  for  that  frac- 
tion, she  would  still  have  but  thirty-nine ;  but  the  bill  gives  her  for^. 

"  These  are  a  part,  and  but  a  part,  of  those  results  produced  by  the 
bill  in  its  present  form,  which  the  committee  cannot  bring  themselves  to 
approve.  While  it  is  not  to  be  denied,  that,  under  any  rule  of  appor- 
tionment, some  degree  of  relative  inequality  must  always  exist,  the 
committee  cannot  believe,  that  the  senate  will  sanction  inequality  and 
injustice  to  the  extent,  in  which  they  exist  in  this  bill,  if  they  can  be 
avoided.  But  recollecting  the  opinions,  which  had  been  expressed  in 
the  discussions  of  the  senate,  the  committee  have  diligently  sought  to 
learn,  whether  there  was  not  some  other  number,  which  might  be  taken 
for  a  ratio,  the  application  of  which  would  work  out  more  justice  and 
equality.  In  this  pursuit  the  committee  have  not  been  successful. 
There  are,  it  is  true,  other  numbers,  the  adoption  of  which  would 
relieve  many  of  the  states,  which  suffer  under  the  present;  but  this 
relief  would  be  obtained  only  by  shifting  the  pressure  on  to  other 
States,  thus  creating  new  grounds  of  complaint  in  other  quarters. 
The  number  forty-four  thousand  has  been  generally  spoken  of,  as  the 
most  acceptable  substitute  for  forty -seven  thousand  seven  hundred  ;  but 
should  this  be  adopted,  great  relative  inequality  would  fall  on  several 
states,  and,  among  them,  on  some  of  the  new  and  growing  states,  whose 
relative  disproportion,  thus  already  great,  would  be  constantly  increas- 
ing. The  committee,  therefore,  are  of  opinion,  that  the  bill  should  be 
altered  in  the  mode  of  apportionment.  They  think,  that  the  process, 
which  begins  by  assuming  a  ratio,  should  be  abandoned,  and  that  the 
bill  ought  to  be  framed  on  the  principle  of  the  amendment,  which  has 
been  the  main  subject  of  discussion  before  the  senate.  The  fairness  of 
the  principle  of  this  aifiendment,  and  the  general  equity  of  its  results, 
compared  with  those,  which  flow  from  the  other  process,  seem  plain  and 
undeniable.  The  main  question  has  been,  whether  the  principle  itself 
be  constitutional ;  and  tto  question  th^  cemmit^e  proceeded  to  «xam- 
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It  from  all  the  embarrassments  of  opposmg  the  pop- 
Iwill;  and  the  house  from  all  the  irritation  of  not 
lulting  the  cabinet  wishes. 

lespectJully  asking  of  thoae,  who  have  doubted  ita  conitiUitioiiil 
■etj,  to  deem  tlia  queatiou  of  ho  mui^h  importance,  aa  to  justify  a 
Id  reflection. 

Ihe  worda  of  the  constitulion  are,  '  representatives  and  direct  tones 
le  Apportioned  among  tlie  several  states,  wliich  may  be  included 
fi  this  Union,  according  to  their  respective  numbers,  which  stnltbe 
biined  by  adding  to  the  whole  number  of  free  peraona,  including 
I  bound  to  service  for  a  term  of  years,  and  excluding'  ladiBOs,  three 
lof  all  other  persons.  The  nctual  cnumerulion  ehatl  be  madewitb- 
e  years  after  the  6rat  meeting  of  the  congress  of  the  United  States, 
frilhin  every  aubsequont  term  often  years,  in  such  manner,  as  they 
r  direcL  The  number  of  rep resentu lives  shaitl  not  exceed 
r  every  thirty  thousand,  but  each  state  shall  have  at  least  one 

Te  would  seem  to  be  little  difficulty  in  understanding  these  pro- 

The  terms  used  are  designed,  doubtless,  to  be  received  in  no 

'  or  technical  sense,  but  according  to  their  common  and  popular 

BtBtion.     To  apportion,  ia  lo  distribute  by  right  measure  ;  to  set  off 

it  parts  ;  to  assign  in  due  and  proper  proportion.     These  clausesof 

u  respect,  T.ot  ouly  the  portions  of  power,  hut  the  portions 
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!  ^  686.  The  other  power,  the  sole  power  of  impeiatch- 
ment,  has  a  far  wider  scope  and  operation.  An  im- 
peachment, as  described  in  the  common  law  of  England, 

perfect  There  must  always  exist  some  deg^ree  of  inequality.  Those, 
who  framed,  and  those,  who  adopted  the  constitution,  were,  of  course, 
fully  acquainted  with  this  necessary  operation  of  the  provision.  In  the 
senate,  the  states  are  entitled  to  a  fixed  number  of  senators ;  and,  there- 
fore, in  regard  to  their  representation,  in  that  body,  there  is  no  conse- 
quential or  incidental  inequality  arising.  But,  being  represented  in  the 
house  of  representatives  according  to  their  respective  numbers  of  people, 
it  is  unavoidable,  that,  in  assigning  to  each  state  its  number  of  members, 
the  exact  proportion  of  each,  out  of  a  given  number,  cannot  always  or 
often  be  expressed  in  whole  numbers  ;  that  is  to  say,  it  will  not  often  be 
found,  that  there  belongs  to  a  state  exactly  one  tenth,  or  one  twentieth, 
or  one  thirtieth  of  the  whole  house ;  and,  therefore,  no  number  of  rep- 
resentatives will  exactly  correspond  with  the  right  of  such  state,  or  the 
precise  share  of  representation,  which  belongs  to  it,  according  to  its 
population. 

"The  constitution,  therefore,  must  be  understood,  not  as  enjoming  an 
absolute  relative  equality  —  bcrause  that  would  be  demanding  an  im- 
possibility —  but  as  requiring  of  congress  to  make  the  apportionment  of 
representatives  among  the  several  states,  according  to  their  respective 
nmnberSyCU  near  as  may  be.  That,  which  cannot  be  done  perfectly,  must 
be  done  in  a  manner  as  near  perfection,  as  can  be.  If  exactness  cannot^ 
from  the  nature  of  things,  be  attained,  then  the  greatest  praq^cable  ap- 
proach to  exactness  ought  to  be  made. 

'^  Congress  is  not  absolved  from  all  rule,  merely  because  the  rule  of 
perfect  justice  cannot  be  applied.  In  such  a  case,  approximation  be- 
comes a  rule ;  it  takes  the  place  of  that  other  rule,  which  would  be 
preferable,  but  which  is  found  inapplicable,  and  becomes,  itself,  an  obli- 
gation of  binding  force.  The  nearest  approximation  to  exact  truth,  or 
exact  right,  when  that  exact  truth,  or  that  exact  right  cannot  itself  be 
reached,  prevails  in  other  cases,  not  as  matter  of  discretion,  but  as  an 
intelligible  and  definite  rule,  dictated  by  justice,  and  conforming  to  the 
common  sense  of  mankind ;  a  rule  of  no  less  binding  force  in  cases,  to 
which  it  is  applicable,  and  no  more  to  be  departed  from,  than  any  other 
rale  or  obligation. 

*'The  committee  understand  the  constitution,  as  they  would  have 
understood  it,  if  it  had  said,  in  so  many  words,  that  representatives 
should  be  apportioned  among  the  states,  according  to  their  respective 
numbers,  as  near  as  may  he.  If  this  he  not  its  true  meaning,  then  it  has 
either  given,  on  this  most  delicate  and  important  subject,  a  rule,  which 
18  always  impracticable,  or  else  it  has  given  no  rule  at  all ;  because,  if 
the  rule  be,  that  representatives  shall  be  apportioned  exactly  according 
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breaentment  by  the  house  of  commons,  the  most 

L  grand  inquest  of  the  whole  kingdom,  to  the 

e  of  lords,  the  most  high  and  supreme  court  of 

B  imprBClicBbl«  in  every  case  ;  and  if,  for  Uiie  reason,  (Inl 
It  be  the  rule,  then  thefe  is  no  rule  whatever,  unless  the  rule  be, 
liey  Bhall  be  a|^ortioned,  as  near  a*  may  be. 

construction,  indeed,  whicli  Ihe  committeo  adopt,  has  not,  to 
wledg*,  bsen  denied  ;  and  they  proceed  in  the  discuaeion  of 
ion  before  the  senate,  taking  Tor  granted,  that  «ucb  is  the  tme 
niable  meaning  of  the  constitution. 

next  thing  to  bo  observed  is,  that  the  constitution  prcacribes 

iilar  process,  by  which  this  apportionment  is  to  be  wrought  out. 

k  plainly  described  tbe  end   to   he  accomplished,  viz,  the   nearest 

1  to  relative  equality  of  representation  among  the  states  ;  and 

T  accomplishes  this  end,  and  nothing  else,  is  the  true  process. 

1,  if,  without  any  process  whntever,  whether  elaborate  or  easy, 

IS  could  perceive  the  exact  proportion  of  repreecntative  power 

ly  belonging  to  each  state,  it  would  perfectly  fulfil  its  doty  by 

Ting  that  portion  on  each,  without  reference  to  any  process  wha(- 

It  would  be  enough,  that  the  piopcr  ond  had  been  attained.    And 

p  he  remarked  further,  that,  whether  this  end  be  attained  best  by 

<r  by  another,  it   becooies,  when  each  process  has  beea 

gh,  not  matter  of  opinion,  but  matter  of  mathemalicil  cer- 
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crimmal  jurisdiction  of  the  kingdom.^  The  articles  of 
impeachment  are  a  kind  of  bill  of  indictment  found  by 
the  commons,  and  tried  by  the  lords,  who  are,  in  cases 

always  be  seen,  whether  the  result  be  that,  which  has  been  aimed  at, 
namely,  the  nearest  practicable  approach  to  precise  justice  and  relative 
inequality.  The  committee,  indeed,  are  of  opinion,  in  this  case,  that 
the  simplest,  and  most  obvious  way  of  proceeding,  is  also  the  true  and 
constitutional  way.  To  them  it  appears,  that  in  carrying  into  effect  this 
part  of  the  constitution,  the  first  thing  naturally  to  be  done  is,  to  decide 
on  the  whole  number,  of  which  the  house  is  to  be  composed  ;  as  when, 
under  the  some  clause  of  the  constituticm,  a  tax  is  to  be  apportioned 
among  the  states,  the  amount  of  the  whole  tax  is,  in  the  first  place,  to 
be  settled. 

**  When  the  whole  number  of  the  proposed  house  is  thus  ascertained, 
and  fixed,  it  becomes  the  entire  representative  power  of  all  the  people 
in  the  Union.  It  is  then  a  very  simple  matter  to  ascertain  how  much  of 
this  representative  power  each  state  is  entitled  to  by  its  numbers.  If, 
for  example,  the  house  is  to  contain  240  members,  then  the  number  240 
expresses  the  representative  power  of  all  the  states  ;'  and  a  plain  cal- 
culation readily  shows  how  much  of  this  power  belongs  to  each  state. 
This  portion,  it  is  true,  will  not  always,  nor  often,  be  expressed  in  wh<^ 
numbers,  but  it  may  always  be  precisely  exhibited  by  a  decimal  form 
of  expression.  If  the  portion  of  any  state  be  seldom,  or  never,  one  ex- 
act tenth,  one  exact  fifteenth,  or  one  exact  twentieth,  it  vnll  still  always 
be  capable  of  precise  decimal  expression,  as  one  tenth  and  two  hund- 
redths, one  twelfth  and  four  hundredths,  one  fifteenth  and  six  hund- 
redths, and  so  on  ;  and  the  exact  portion  of  the  state,  being  thus  deci- 
mally expressed,  will  always  show,  to  mathematical  certainty,'  what 
integral  number  comes  nearest  to  such  exact  portion.  For  examj^e, 
in  a  house  consisting  of  two  hundred  and  forty  members,  the  exact 
mathematical  proportion,  to  which  her  numbers  entitle  the  state  of  New- 
York,  is  38.59  ;  it  is  certain,  therefore,  that  thirty-nine  is  the  integral 
or  whole  number,  nearest  to  her  exact  proportion  of  the  representative 
power  of  the  Union.  Why,  then,  should  she  not  have  thirty-nine  ?  and 
why  should  she  have  forty  ?  She  is  not  quite  entitled  to  thirty-nine  f 
that  number  is  something  more  than  her  right  But,  allowing  her  thirty- 
nine,  ft'om  the  necessity  of  giving  her  whole  numbers,  and  because^that 
is  the  nearest  whole  number,  is  not  the  constitution  fully  obeyed,  when 
she  has  received  the  thirty-ninth  number?  Is  not  her  proper  number  of 
representatives  then  apportioned  to  her,  as  near  as  may  be  ?  And  w 
not  the  constitution  disregarded,  when  the  bill  goes  further,  and  gives 

t  2  Hale*s  PL  Comm.  150 ;  4  Black.  Comm.  259 ;  2  Wilson's  Law 
Lect  165, 166. 
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nisdemeanors,  considered,  not  only  as  their  own 

but  as  the  peers  of  the  whole  nation.'     The 

■n  and  history  of  the  jurisdiction  of  parliament,  in 

I  fortieth  member.'     For  what  ia  such  a  Tortieth  member  given? 

r  absolute  uumbere ;  for  ber  stigfilute  numbers  do  not  entitle 

J>  thirly-Dinc.     Not  for  tbe  sake  of  apportioning  her  members  to 

numbers,  ns   near  aa   mny  be,  because  thirty-nine  is  a  nearer  >[>- 

mcDt  of  members  to  numbers  thsn  forty.     But  it  is  given,  aay  the 

l;ates  of  the  liill,  because  the  pracai,  which  bae  been  adopted,  givei 

awer  is,  no  euch  process  is  enjoined  by  the  eonatilution. 

le  of  New  York  may  be  compared  or  contrssted  with  tbtt 

The  exact  proportion  of  Missouri,  in  a  general  repreeenta- 

^f  liro  hundred  and  forty,  is  two  and  six  tenths  ;  that  is  to  say,  it 

r  1 0  three  members,  thsn  to  two,  yet  it  is  confined  to  two 

kby  is  not   Missouri   entitled   to   tlist  number  of  represcntalives, 

comes  nearest  to  ber  exact  proportion  ?     Is  tbe  coiistiiution  M- 

8  to  her,  while  llist  number  is  withheld,  nod  while,  at  tbe  same 

)  another  slat^,  not  only  is  that  nearest  number  given,  but  an 

■onal  member  given  also  ?     Is  it  an  answer,  with  which  the  people 

louri  ought  to  be  aatislied,  when  it  is  sajil,  that  this  obvious  io- 

is  tlic  necessary  result  of  the  process  adopted  by  the  bill  ?     May 

Inot  say,  with  propriety,  that  since  three  is  tlio  nearest  whole  ntiiii- 

p  their  exict  right,  to  that  number  they  are  cntillect,  and  the  pro- 

I  deprives  them  of  it,  must  be  H  wrong  process  ?     A  similar 
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cases  of  impeachment,  are  summarily  giyen  by  Mr. 
Woodeson ;  but  little  can  be  gathered  from  jt,,  which  is 
now  of  much  interest,  and,  like  most  other  legal  anti- 


brio^  the  representation  of  each  of  the  whole  six  nearer  td  their  due 
proportion,  according  to  their  respective  numbers,  than  the  biU,  in  iti 
present  form  makes  it  In  the  face  of  this  indisputable  truth,  how  can 
it  be  said,  that  the  bill  apportions  these  members  among  those  states, 
according  to  their  respective  number,  aa  near  aa  may  he  ? 

^  The  principle,  on  which  the  proposed  amendment  is  founded,  is  an 
effectual  corrective  for  these,  and  all  other  equally  great  inequalities. 
It  may  be  applied,  at  all  times,  and  in  all  cases,  and  its  result  will 
always  be  the  nearest  approach  to  perfect  justice.  It  is  equally  simple 
and  impartial.  As  a  rule  of  apportionment,  it  is  little  other  than  a  trans- 
cript of  the  words  of  the  constitution,  and  its  results  are  mathematically 
certain.  The  constitution,  as  the  committee  understand  it,  says,  repre- 
sentatives shall  be  apportioned  among  the  states,  according  to  their 
respective  numbers  of  people,  as  near  as  may  be.  The  rule  adopted  by 
the  committee  says,  out  of  the  whole  number  of  the  house,  that  number 
shall  be  apportioned  to  each  state,  which  comes  nearest  to  its  exact 
right,  according  to  its  number  of  people. 

'^  Where  is  the  repugnancy  between  the  constitution  and  the  rule  ? 
The  arguments  against  the  rule  seem  to  assume,  that  there  is  a  necessi- 
ty of  instituting  some  process  adopting  some  number  as  the  ratio,  or  as 
that  number  of  people,  which  each  member  shall  be  understood  to  rep- 
resent ;  but  the  committee  see  no  occasion  for  any  other  process  what- 
ever, than  simply  the  ascertainment  of  that  quantunij  out  of  the  wholo 
mass  of  the  representative  power,  which  each  state  may  claim. 

**  But  it  is  said,  that,  although  a  state  may  receive  a  number  of  rep- 
resentatives, which  is  something  less  than  its  exact  proportion  of  repre- 
sentation, yet,  that  it  can,  in  no  case,'  constitutionally  receive  more. 
How  is  this  proposition  proved  ?  How  is  it  shown,  that  the  constitution 
is  less  perfectly  fulfilled  by  allowing  a  state  a  small  excess,  than  by 
subjecting  her  to  a  large  deficiency  ?  What  the  constitution  requires, 
is  the  nearest  practicable  approach  to  precise  justice.  The  rule  is 
approximation ;  and  we  ought  to  approach,  therefore,  on  whicherer 
side  we  can  approach  nearest 

*<But  there  is  still  a  more  conclusive  answer  to  be  given  to  this 
suggestion.  The  whole  number  of  representatives,  of  which  the  house 
is  to  be  composed,  is,  of  necessity,  limited.  This  number,  whsteter  it 
is,  is  that  which  is  to  be  apportioned,  and  nothing  else  can  be  apportion- 
ed. This  is  the  whole  sum  to  be  distributed.  If,  therefore,  in  making 
the  apportionment,  some  state  receive  less  than  their  Just  sharoi  it  most 
necessarily  follow,  that  some  other  states  have  received  more  than  their 
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lies,  it  is  involved  in  great  obscurity.*  To  what 
Ises  of  offenders  it  applies,  will  be  more  properiy 
Inquiry  hereafter.     In  the  constitution  of  the  United 


in  the  Uuion  with  less  than  iU  right, 
a  right,  HO  that  the  arguroenl,  uhalevct 
its  present  form,  as  slroDgiy  att  it  can 


If  there  be  one  Blate 
I  otiiei  state  hue  more  (lian  it 
\  force,  nppliea  to  the  bill  ia 
I  apply  to  any  bill. 

It  the  objection  most  usually  urged  ogaioet  the  priDciple  of  the 

sed  amendment  ia,  that  it  provides  for  the  rcprcaentation  of  frac- 

Let  tliia  objection  be  examined  and  conaidered.    Let  it  be  a£cer- 

n  tbe  first  place,  what  these  fractioiiB,  or  fractional  nuoibera,  or 

luary  numbers,  really  are,  wliich,  it  is  said,  will  be  represenled, 

d  the  amendment  prevail. 

k  fraction  is  the  broken  part  of  some  integral  number.  It  it,  there- 
a  relative  or  derivative  idea.  It  implies  the  previous  exiateoce  of 
V  fixed  number,  of  which  it  is  but  a  plrt,  or  remainder.  If  there  be 
Keceaaity  for  fixing  or  establishlog  such  previous  number,  then  the 
lion,  resulting  from  it,  is  itself  no  matter  of  necessity,  but  matter  of 
ir  of  accident.  Now  the  argumenl,  which  considers  the  plm 
1  in  the  amendment,  ns  a  represeiitntioo  of  frHctions,  and  there- 
B  unconatilutional,  assumes,  aa  Its  basis,  that,  Recording  to  the  coD- 
■ion,  every  member  of  the  house  of  representatives  represents,  or 
o  represent,  the  same,  or  nearly  the  same,  number  of  coiutituenti: 
gthia  number  ia  to  be  regarded,  as  an  integer ;  and  any  thing  lew 
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States,  the  house  of  representatives  exercises  the  func- 
tions of  the  house  of  commons  in  regard  to  impeach- 
ments ;  and  the  senate  (as  we  shall  hereafter  see)  the 

for  the  same  district ;  and,  in  some  again^  as  New-Hampshire,  Rhode- 
Isknd,  Connecticut,  New-Jersey,  and  Georgia,  the  whole  representa- 
tion of  the  state  is  exerted,  as  a  joint,  undivided  representation.  In 
these  last-mentioned  states,  every  member  of  the  house  of  representa- 
tives has  for  his  constituents  all  the  people  of  the  state  ;  and  all  the 
people  of  those  states  are  consequently  represented  in  that  branch  of 
congress.  If  the  bill  before  the  senate  should  pass  into  a  law,  in  its 
present  form,  whatever  injustice  it  might  do  to  any  of  those  states,  it 
would  not  be  correct  to  say  of  them,  nevertheless,  that  any  portion  of 
their  people  was  unrepresented.  The  well-founded  objection  would 
be,  as  to  some  of  them  at  least,  that  they  were  not  adequately,  com- 
petently, fairly  represented ;  that  they  had  not  as  many  voices  and  as 
many  votes  in  the  house  of  representatives,  as  they  were  entitled  to. 
This  would  be  the  objection.  There  would  be  no  unrepresented  frac- 
tions ;  but  the  state,  as  a  state,  as  a  whole,  would  be  deprived  of  some 
part  of  its  just  rights. 

^  On  the  other  hand,  if  the  bill  should  pass,  as  it  is  now  proposed  to 
be  amended,  there  would  be  no  representation  of  fractions  in  any  state ; 
for  a  fraction  supposes  a  division  and  a  remainder.  All,  that  could 
justly  be  said,  would  be,  that  some  of  these  states,  as  states,  possessed 
a  portion  of  legislative  power,  a  little  larger  than  their  exact  right ;  as 
it  must  be  admitted,  that,  should  the  bill  pass  unamended,  they  would 
possess,  of  that  power,  much  less  than  that  exact  right  The  same 
remarks  are  substantially  true,  if  applied  to  those  states,  which  adopt 
the  district  system,  as  most  of  them  do.  In  Missouri,  for  example,  there 
will  be  no  fraction  unrepresented,  should  the  bill  become  a  law  in  its 
present  form  ;  nor  any  member  for  a  fraction,  should  the  amendment 
prevail ;  because  the  mode  of  apportionment,  which  assigns  to  each 
state  that  number,  which  is  nearst  to  its  exact  right,  applies  no  assum- 
ed ratios,  makes  no  subdivisions,  and,  of  course,  produces  no  fractions. 
In  the  one  case,  or  in  the  other,  the  state,  as  a  state,  will  have  some- 
thing more,  or  something  less,  than  its  exact  proportion  of  representa- 
tive power ;  but  she  will  part  out  this  power  among  her  own  people,  in 
either  case,  in  such  mode,  as  she  may  choose,  or  exercise  it  altogether, 
as  an  entire  representation  of  the  people  of  the  state. 

'*  Whether  the  subdivision  of  the  representative  power  within  any 
state,  if  there  be  a  subdivision,  be  equal  or  un(^ual,  or  fairly  or  unfairly 
made,  congress  cannot  know,  and  has  no  authority  to  inquire.  It  is 
enough,  that  the  state  presents  her  own  representation  on  the  floor  of 
congress  in  the  mode  she  chooses  to  present  it   If  a  state  were  to  give 
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lions  of  the  house  of  lords  in  relation  to  the  trial  of 
party  accused.  The  principles  of  the  common 
I  so  far  as  the  jurisdiclion  is  to  be  exercised,  are 


I  portion  of  her  terrilory  a  repreaentstive  for  every  tweoty-fivs 
lind  persons,  anil  lo  ihe  rest  a  representative  only  for  every  fifty 
il  woulil  be  an  art  of  unjust  legislation,  doubtless,  but  it  woald 
lolly  beyond  rodress  by  any  power  in  congress;  because  the  con- 
Ian  has  left  all  tliia  to  the  atale  itself. 

lentions,  it  ia  thought,  may  ahow,  that  the  coiiElitution 

l>t,  by  any  implicalion,  ox  necessary  construction,  enjoined  that, 

certainly  has  not  ordained  in  terms,  viz.  that  every  member  of 

e  shall  be  auppoaed  to  represent  the  aame  number  of  coDStitn- 

id  Ihereforc,  that  the  asaumpUon  of  a   ratio,  as  representing  the 

Ion  number  of  conatjluenta,  is  not  celled   fur  by  the  conslitution. 

ingrcaa  is  at  liberty  to  do,   as  it  would  aeem,  is  to  diride  the 

■  represcniative  power  of  the  Union  into  Iwenty-four  parts,  asaigniog 

cb  state,  as  near  as   prnclicablo,  according  to   ila  right, 

1  aubsequent  nrrangeinent,   and  all  aubdivisions,   to  the 

■tsclf. 

I  the  view  thus  taken  of  the  rights  of  the  states,  and  the  duties  of 
e  the  correct  view,  then   the  plan   proposed  in  the  amend- 
no  just  sense,  a  representation  of  fractions.    But  suppose  it 
;  supposes  direct  division  were  made  for  allowing  a  rep- 
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deemed  of  primary  obligation  and  government  The 
object  of  prosecutions  of  this  sort  in  both  countries  is 
to  reach  high  and  potent  offenders,  such  as  might  be 

state  must  be  divided  by  a  fixed  ratio,  and  all  resulting  fractions,  great 
or  small,  disregarded,  this  is  but  to  take  for  granted  the  very  thing  in 
controversy.  The  question  is,  whether  it  be  unconstitutional  to  make 
approximation  to  equality,  by  allowing  representatives  for  major  frac- 
tions. The  affirmative  of  this  question  is,  indeed,  denied ;  but  it  is  not 
dbproved,  by  saying,  that  we  must  abide  by  the  operation  of  division^ 
by  an  assumed  ratio,  and  disregard  fractions.  The  question  still  re- 
mains, as  it  was  before  ;  and  it  is  still  to  be  shown,  what  there  is  in  the 
constitution,  which  rejects  approximation,  as  the  rule  of  apportionment 
But  suppose  it  to  be  necessary  to  find  a  divisor,  and  to  abide  its  results. 
What  is  a  divisor  ?  Not  necessarily  a  simple  number.  It  may  be  com- 
posed of  a  whole  number  and  a  fraction  ;  it  may  itself  be  the  result  of  a 
previous  process ;  it  may  be  any  thing,  in  short,  which  produces  ac- 
curate and  uniform  division :  whatever  does  this,  is  a  icommon  rule,  a 
common  standard,  or,  if  the  word  be  important,  a  common  divisor.  ,The 
committee  refer,  on  this  part  of  the  case,  to  some  observations  by  Pro- 
fessor Dean,  with  a  table,  both  of  which  accompany  this  report. 

**  As  it  is  not  improbable,  that  opinion  has  been  a  good  deal  influ- 
enced on  this  subject  by  what  took  plnce  on  the  passing  of  the  first  act, 
making  an  apportionment  of  representatives  among  the  states,  the  com- 
mittee have  examined  and  considered  that  precedent.  If  it  be  in  point 
to  the  present  case,  it  is  certainly  entitled  to  very  great  weight ;  but  if  it 
beof  qilestionable  application,  the  text  of  the  constitution,  even  if  it 
were  doubtful,  could  not  be  explained  by  a  doubtful  commentary.  In 
the  opinion  of  the  committee,  it  is  only  necessary,  that  what  was  said  on 
that  occasion  should  be  understood  in  connexion  with  the  subject-mat- 
ter then  under  consideration  ;  and,  in  order  to  see  what  that  subject- 
matter  really  was,  the  committee  think  it  necessary  to  state,  shortly,  the 
case. 

^  The  two  houses  of  congress  passed  a  bill,  afler  the  first  enumera- 
tion of  the  people,  providing  for  a  house  of  representatives,  which  should 
consist  of  one  hundred  and  twenty  members.  The  bill  expressed  no 
rule  or  principle,  by  which  these  members  were  assigned  to  the  several 
states.  It  merely  said,  that  New-Hampshire  should  have  five  members, 
Massachusetts  ten,  and  so  on ;  going  through  all  the  states,  and  as- 
signing the  whole  number  of  one  hundred  and  twenty.  Now,  by  the 
census,  then  recently  taken,  it  appeared,  that  the  whole  representative 
population  of  the  United  States  was  d,615,diK) ;  and  it  was  evidently  the 
wish  of  congress  to  make  the  house  as  numerous,  as  the  constitution 
would  allow.    But  the  constitation  has  said,  that  there  should  not  be 
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iumed  to  escape  punishment  in  the  ordinary  tribu- 
,  either  from  their  own  extraordinary  influence,  or 
1  ihe  imperfect  organization  and  powers  of  those 

tbao  une  member  for  every  Lbirty  thousand  persons.    Tfaia  probi- 
,  was,  ofcourse,  to  be  obeyed  ;  but  diJ  the  consUliition  meao,  tbil 
Ltea  Bliould  have  more  than  one  memlior  fur  every  thirty  LbouraDd 
ns  ?  or  did  it  only  mean,  that  the  whole  house,   lis  compared  with 
hole  population  of  the  United  i;tates,  should  not  cootain  more  thao 

lonslruction,  then  the  bill,  in  that  particular,  was  right ;  if  the  first 
the  true  construction,  then  it  was  wrong ;   because  so  many  mem- 
;ould  not  be  assigned  to  tlie  states,  without  giving  to  some  o(  them 
members  than  one   for  every  thirty  thousand.     In  fact,  the  bill  did 
se  to  do  this  in  regard  to  several  alHtes. 

resident  Washington  adopted  that  construction  of  the  constitution, 
1  applied  its   prohibition  to  each  state  individually.     He  thought, 
10  stole  could,  conslitulion^lly,  receive  more  than  ooe  membor  for 

thirty  thousand  of  her  own  population.     On   this,   therefore,  his 
objection  to  the   bill  was  founded.     That  objection   he  atatea  i» 

words ; 
The  constitution  has  also  provided,  that  the  number  of  repreaeoU- 

thc  context,  and  by  fair  and  obvious  construction,  to  be  applied  to 
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tribunals/  These  prosecutions  are,  therefore,  con- 
ducted by  the  representatives  of  the  nation,  m  their 
public  capacity,  in  the  face  of  the  nation,  and  upon  a 

rule,  adopted,  but  the  assignment  was  matter  of  arbitrary  discretion. 
A  member  was  allowed  to  New-Hampshire,  for  example,  for  a  fraction 
of  less  than  one  half  the  ratio,  thus  placing  her  representation  farther 
from  her  exact  proportion,  than  it  was  without  such  additional  member ; 
while  a  member  was  refused  to  Georgia,  whose  case  closely  resembled 
that  of  New- Hampshire,  both  having  what  were  thought  large  fractions, 
but'^botli  still  under  a  moiety  of  the  ratio,  and  distinguished  from  each 
other  only^by  a  very  slight  difference  of  absolute  numbers.  The  com- 
mittee have  already  fUlly  expressed  their  opinion  on  such  a  mode  of 
apportionment. 

*^  fn  regard  to  this  character  of  the  bill.  President  Washington  said : 
*  The  constitution  has  prescribed,  that  representatives  shall  be  appor- 
tioned among  the  several  states  according  to  their  respective  numbers ; 
and  there  is  no  one  proportion,  or  divisor,  which,  applied  to  the  respec- 
tive numbers  of  the  states,  will  yield  the  number  and  allotment  of  rep- 
resentatives proposed  by  the  bill.' 

^  This  was  all  undoubtedly  true,  and  was,  in  the  judgment  of  the  com- 
mittee, a  decisive  objection  against  the  bill.  It  is  nevertheless  to  be  ob- 
served, that  the  other  objection  completely  covered  the  whole  ground. 
There  could,  in  that  bill,  be  no  allowance  for  a  fraction,  great  or  small ; 
because  congress  had  taken  for  the  ratio  the  lowest  number  allowed  by 
the  constitution,  viz.  thirty  thousand.  Whatever  fraction  a  state  might 
have  less  than  that  ratio,  no  member  could  be  allowed  for  it  It  is 
scarcely  necessary  to  observe,  that  no  such  objection  applies  to  the 
ameudmeut  now  proposed.  No  state,  should  the  amendment  prevail, 
will  have  a  greater  number  of  members  than  one  for  every  thirty  thou- 
sand ;  nor  is  it  likely,  that  that  objection  will  ever  again  occur.  The 
whole  force  of  the  precedent,  whatever  it  be,  in  its  application  to  the 
present  case;  is  drawn  from  the  other  objection.  And  what  is  the  true 
import  of  that  objection  ?  Does  it  mean  any  thing  more  than,  that  the 
apportionment  was  not  made  on  a  common  rule  or  principle,  applicable 
and  applied  alike  to  all  the  states  ? 

**  President  Washington's  words  are,  *  there  is  no  one  proportion  or 
divisor,  which,  npplied  to  the  respective  numbdtv  of  the  states,  will  yield 
the  number  and  allotment  of  representatives  proposed  by  the  bill.' 

*'  If,  then,  he  could  have  found  a  common  proportion,  it  would  have 
removed  this  objection.    He  required  a  proportion  or  divisor.    These 

1  4  Black.  Comm.  260;  Rawle  on  the  Constitution,  ch.  22,  p.  210, 211 ; 
2  Woodeson's  Lect  40,  p.  596,  ^c. 
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insibility,  which  is  at  once  felt,  and  reverenced  by 

i-hole  community.'    The  notoriety  of  the  proceed- 

the  solemn  manner,  in  which  they  are  conducted ; 

ho  evidently  uses,  as  enplanatory  of  each  other.     He  meant  by 
',  therefore,    no   more   than  by  prnporlion.     What    he    soaght 
jme  common  nnJ  equal  rule,  by  which  the  allotment  had  bepo 
unong  the  several  states ;  he  iljil  not  fiiul  such  common  rule  ;  and 

the  opinion  of  the  committee,  no  such  objection  applies  to  the 

jimpic,  just,  uniform,  ami  of  universal  application.     The  rule  has 
rei|ucntly  stateil.     It  may   be  clearly  expressed  in  eitlier  of  two 
Let  the  rule  be,  that  tlie  whole  number  of  the  proposed   house 

imbers,  giving  to  each  slate  that  number  of  members,  which  comes 
t  to  her  exact  laathematical  part  or  proportion  ;   or,   let  the  rule 
It  the  population   of  each  alato   shall    be   divided   by   a  common 
,  and  that.  In  addition  to  the   number  of  members  resulting  from 
iviaion,  a  member  aii.ill  be  allowed  to  each  slate,  whose  fraction 
la  a  moiety  of  the  divisor. 

e  of  uniform  application,   nod  operating  v/ith  entire  impartiality. 
is  no  want  of  a  common  proportion,  or  a  common  divisor;    there 
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the  deep  extent,  to  which  they  affect  the  reputations  of 
the  accused ;  the  ignominy  of  a  conviction,  which  is  to 
be  known  through  sdl  time ;  and  the  glory  of  an  acquittal, 
which  ascertains  and  confirms  innocence ;  —  these  are 
all  calculated  to  produce  a  vivid  and  lasting  interest  in 
the  public  mind;  and  to  give  to  such  prosecutions, 
when  necessary,  a  vast  importance,  both  as  a  check  to 
crime,  and  an  incitement  to  virtue. 

§  687.  This  subject  will  be  resumed  hereafter,  when 
the  other  provisions  of  the  constitution,  in  regard  to 
impeachments,  come  under  review.  It  does  not  ap- 
pear, that  the  vesting  of  the  power  of  impeachment  in  the 
house  of  representatives  was  deemed  a  matter  of  serious 
doubt  or  question,  either  in  the  convention,  or  with  the 
people.^  If  the  true  spirit  of  the  constitution  is  consulted, 
it  would  seem  difficult  to  arrive  at  any  other  conclusion, 
than  of  its  fitness.  It  is  designed,  as  a  method  of  na- 
tional inquest  into  the  conduct  of  public  men.  If  such 
is  the  design,  who  can  so  properly  be  the  inquisitors 

house  more  than  was  proposed.  But  it  will  be  always  easy  to  correct 
this,  by  altering  the  proposed  number  by  adding  one  to  it,  or  taking  one 
from  it ;  so  that  this  can  be  considered  no  objection  to  the  rule. 

^  The  committee,  in  conclusion,  cannot  admit,  that  it  is  sufficient  rea- 
son for  rejecting  this  mode  of  apportionment,  that  a  different  process 
has  heretofore  prevailed.  The  truth  is,  the  errors  and  ineq^ialities  of 
that  process  were  at  first  not  obvious  and  startling.  But  they  have 
gone  on  increasing ;  they  are  greatly  augmented  and  accumulated  every 
new  census;  and  it  is  of  the  very  nature  of  the  process  itself,  that  its 
^  unjust  results  must  grow  greater  and  greater  in  proportion  as  the  popu- 
lation of  the  country  enlarges.  What  was  objectionable,  though  toler- 
able yesterday,  becomes  intolerable  to-morrow.  A  change,  the  com- 
mittee are  persuaded,  must  come,  or  the  whole  just  balance  and  pro- 
portion of  representative  power  among  the  states  will  be  disturbed  and 
broken  up." 

Mr.  Everett  also  made  a  very  able  speech  on  the  same  subject,  in 
which  he  pressed  some  additional  arguments  with  great  force  on  the 
same  side.    See  his  printed  Speech  of  17th  May,  1833. 

'  Journal  of  Ckinvention,  p.  69, 121, 137,  225, 226,  236 ;  3  Elliot's  De- 
bates, 43, 44, 45,  46. 
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Jhe  nation,  as  the  i^presentatives  of  the  people 
■selves'!  They  must  be  presumed  to  be  watchful 
le  interests,  alive  to  the  sympathies,  and  ready  to 
ESS  the  grievances,  of  the  people.  If  it  is  made 
J  duty  to  bring  official  delinquents  to  justice,  they 
Bcarcely  fail  of  performing  it  without  pubUc  denun- 
nn,  and  political  desertion,  on  the  part  of  thdr  con- 
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CHAPTER  X. 

THE  SENATE. 

^  638.  The  third  section  of  the  first  article  relates 
to  the  organization  and  powers  of  the  senate. 

§  689.  In  considering  the  organization  of  the  senate, 
our  inquiries  naturally  lead  us  to  ascertain  ;  first,  the 
nature  of  the  representation  and  vote  of  the  states  there- 
in ;  secondly,  the  mode  of  appointment ;  thirdly,  the 
number  of  the  senators ;  fourthly,  their  term  of  service  j 
and  fifthly,  their  qualifications. 

^  690.  The  first  clause  of  the  third  section  is  in  the 
following  words :  "  The  senate  of  the  United  States 
"  shall  be  composed  of  two  senators  from  each  state, 
"  chosen  by  the  legislature  thereof  for  six  years ;  and 
**  each  senator  shall  have  one  vote." 

§  691.  In  the  first  place,  the  nature  of  the  represen- 
tation and  vote  in  the  senate.  Each  state  is  entitled  to 
'two  senators ;  and  each  senator  is  entitled  to  one  vote. 
This,  of  course,  involves  in  the  very  constitution  of  this 
branch  of  the  legislature  a  perfect  equality  among  all 
the  states,  without  any  reference  to  their  respective 
size,  population,  wealth,  or  power.  In  this  respect 
there  is  a  marked  contrast  between  the  senate  and  the 
house  of  representatives.  In  the  latter,  there  is  a  repre- 
senation  df  the  people  accordmg  to  the  relative  popu- 
lation of  each  state  upon  a  given  basis  ;  in  the  former, 
each  state  m  its  political  capacity  is  represented  upon 
a  footing  of  perfect  equality,  like  a  congress  of  sove- 
reigns, or  ambassadors,  or  like  an  assembly  of  peers. 
The  only  difference  between  it  and  the  continental 
congress  under  the  old  confederation  is,  that  in  this 
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rote  was  by  states ;  'm  the  senate,  each  senator 
a.  single    vote.     So  that,  though  they  represent 
s,  they  vote  as  individuals.    The  vote  of  the  sen- 
lus  may,  and  often  does,  become  a  mixed  vote, 
acing  a  part  of  the  senators  from  some  of  the  states 
le  side,  and  another  part  on  the  other. 
392.  It  is  obvious,  that  this  arrangement  couJd  only 

from  a  compromise  between  independent  states; 
t  must  have  been  less  the  result  of  theory,  than  "  of 
rit  of  amity,  and  of  mutual  deference  and  conces- 

which  the  peculiarity  of  the  situation  of  the  United 
;s  rendered  indispensable." '    It  constituted  one 
e  great  struggles  between  the  large  and  the  small 
s,  which  was  constantly  renewed  in  the  conven- 
and  impeded  it  in  every  srep  of  its  progress  in  the 
ition  of  the  constitution.*     The  struggle  applied  to 
rganization  of  each  branch  of  the  legislature.     The 

states  insisted  upon  an  equality  of  vote  and  rep- 
itation  in  each  branch ;  and  the  large  states  upon 
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dispensable,  or  the  convention  must  be  dissolved.  The 
small  states  at  length  yielded  the  point,  as  to  an  equality 
of  representation  in  the  house,  and  acceded  to  a  repre- 
sentation proportionate  to  the  federal  numbers.  But 
they  insisted  upon  an  equality  in  the  senate.  To  this 
the  large  states  were  unwilling  to  assent ;  and  for  a 
time  the  states  were,  on  this  point,  equally  divided.^ 
FinaUy,  the  subject  was  referred  to  a  committee,  who 
reported  a  scheme,  which  became,  with  some  amend- 
ments, the  basis  of  the  representation,  as  it  now  stands.' 
§  693.  The  reasoning,  by  which  each  party  in  the 
convention  supported  its  own  project,  naturally  grew 
out  of  the  relative  situation  and  interests  of  their  respec- 
tive states.  On  the  side  of  the  small  states,  it  was 
urged,  that  the  general  government  ought  to  be  partly 
federal,  and  partly  national,  in  order  to  seciu-e  a  just 
balance  of  power  and  sovereignty,  and  influence  among 
the  states.  This  is  the  o^ly  means  to  preserve  small 
communities,  when  associating  with  larger,  from  being 
overwhelmed,  and  annihilated.  The  large  states,  under 
other  circumstances,  would  naturally  pursue  their  own 
interests,  and  by  combinations  usurp  the  prerogatives, 
or  disregard  the  rights  of  the  smaller.  Hitherto,  all  the 
states  had  held  a  fooung  of  equality ;  and  no  one  would 
now  be  willing  to  surrender  it.  The  course  now  pro- 
posed would  allay  jealousies,  and  produce  tranquillity. 
Any  other  would  only  perpetuate  discontents,  and  lead 
to  disunion.  There  never  was  a  confederacy  formed, 
where  an  equality  of  voice  was  not  a  fundamental  prin- 
ciple.    It  would  be  a  novel  thing  in  politics,  in  such 


1  2  Pitkin's  Hist.  245;  Journal  of  Convention,  2d  Julj,  p.  156,  158; 
Id.  162, 175,  J78, 180, 211 ;  Yates's  Minutes,  4  Elliot's  Debates,  124  to 
127 ;  2  Amer.  Museum,  S79. 

9  1  Elliot's  Debates,  67;  Journal  of  Convention,  157. 
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s,  to  permit  the  few  to  control  the  many.     The 
•  slates,  upon  the  present  plan,  have  a  full  security. 
small  states  must  possess  the  power  of  self-defence, 
ley  are  ruined. 

694.  On  the  other  hand,  it  was  urged,  that  to  gipe 
quality  of  vote  to  all  the  states,  was  adopting  a 
:!iple  of  gross  injustice  and  inequality.     It  is  not 
,  that  all  confederacies  have  been  founded  upon 
principle  of  equality.     It  was  not  so  in  the  Lycian 
ederacy.     Experience  has  shown,  ihat  the  old  con- 
ration  is  radically  defective,  and  a  national  govem- 
t  is  indispensable.     The  present  plan  will  defeat 
object.     Suppose   the  first  branch  grants  money; 
other  branch  (the  senate)  might,  from  mere  state 
's,  counteract  il.     In  congress,   the  single  state  of 
iware  prevented  an  embargo  at  the  time,  when  all 
ather  states  thought  it  absolutely  necessary  for  the 
)OPt  of  the  army.     In  short,  the  senate  will  have 
power  by  its  negative  of  defeating  all  laws.     If  this 
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and  not  of  states.  No  advantage  can  possibly  be  pro- 
posed by  the  large  states  by  swallowing  up  the  smsJler. 
The  like  fear  existed  in  Scodand  at  the  time  of  the 
union  with  England ;  but  it  has  turned  out  to  be  whoUy 
without  foundation.  Upon  the  present  plan,  the  smaUer 
states  may  swallow  up  the  larger.  It  was  added  by 
one  most  distinguished  statesman,^  (what  has  hitherto 
proved  prophetically  too  true,)  that  the  danger  was  not 
between  the  small  and  the  large  states.  "  The  great 
danger  to  our  general  government  is,  the  great  southern 
and  northern  interests  of  this  continent  being  opposed 
to  each  other.  Look  to  the  votes  in  congress,  and 
most  of  them  stand  divided  by  the  geography  of  the 
country,  not  according  to  the  size  of  the  states."  * 

§  695.  Whatever  may  now  be  thought  of  the  rea- 
soning of  the  contending  parties,  no  person,  who  pos- 
sesses a  sincere  love  of  country,  and  wishes  for  the  per- 
manent union  of  the  states,  can  doubt,  that  the  com- 
promise actuaUy  made  was  well  founded  in  policy,  and 
may  now  be  fully  vindicated  upon  the  highest  principles 
of  political  wisdom,  and  the  true  nature  of  the  gov- 
ernment, which  was  intended  to  be  established. 

§  696.  It  may  not  be  improfitable  to  review  a  few 
of  the  grounds,  upon  which  this  opinion  is  hazarded. 
In  the  first  place,  Uie  very  structure  of  the  general  gov- 
ernment contemplated  one  partly  federal,  and  pardy 
national  It  not  only  recognised  the  existence  of  the 
state  governments ;  but  perpetuated  them,  leaving  them 

1  Mr.  Madison. 

9  This  summary  is  abstracted  principally  from  Yates's  Minutes  of  the 
Debates,  and  Luther  Martin's  Letter  and  Speech,  January  27,  178S. 
See  Martin's  Letter  in  4  Elliot's  Debates,  1  to  55.  See  Yates's  Minutes 
in  4  Elliot's  Debates,  68 ;  Id.  74,  75,  81,  89  to  93,  99  to  102, 107, 108, 
112  to  127;  2  Pitkin's  Hist  233  to  24&  See  also  The  Federalist, 
No.  22. 
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lie  enjoyment  of  a  lai^e  portion  of  the  rights  of 

■reignty,  and  giving  to  the  general  government  a 

-owers,  and  those  only,  which  were  necessary  for 

purposes.      The   general   government    was, 

•e,  upon  the  acknowledged  basis,  one  of  limited 

[circumscribed  powers;  the  states  were  to  possess 

residuary  powers.     Admitting,  then,  that  it  is  right, 

lig  a  people  thoroughly  incorporated  into  one  na- 

I  that  every  district  of  territory  ought  to  have  apro- 

J  share  of  the  government ;  and  that   among 

dent  states,  bound  together  by  a  simple  league, 

1  ought,  on  the  other  hand,  to  be  an  equal  share  in 

fcommon  councils,  whatever  might  be  theh-  relative 

1  or  strength,  (both  of  which  propositions  are  not 

F  controverted ;)  it  would  follow,  that  a  compoimd 

partaking  of  the  character  of  each,  ought  to 

bunded  on  a  mixture  of  proportionid,  and  of  equal 

]esentation.'      The    legislative    power    being  that, 

predominant  in  all  governments,  i 
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being  biassed  by  the  interests  or  prejudices  of  their 
peculiar  local  position.  The  equal  vote  allowed  in  the 
senate  is,  in  this  view,  at  once  a  constitutional  recogni* 
tion  of  the  sovereignty  remaming  in  the  states,  and  an 
instrument  for  the  preservation  of  it.  It  guards  them 
against  (what  they  meant  to  resist,  as  improper)  a  con- 
solidation of  the  states  into  one  simple  republic ;  ^  and, 
on  the  other  hand,  the  weight  of  the  other  branch 
counterbalances  an  undue  preponderance  of  state  in- 
terests, tending  to  disunion. 

§  697.  Another  and  most  important  advantage  aris- 
ing from  this  ingredient  is,  the  great  difference,  which 
it  creates  in  the  elements  of  the  two  branches  of  the 
legislature ;  which  constitutes  a  great  desideratum  in 
every  practical  division  of  the  legislative  power.'  In 
fact,  this  division  (as  has  been  already  intimated)  is  of 
little  or  no  intrinsic  value,  unless  it  is  so  organised,  that 
each  can  operate,  as  a  real  check  upon  undue  and  rash 
legislation.  If  each  branch  is  substantially  framed  upon 
the  same  plan,  the  advantages  of  jthe  division  are  shad- 
owy and  imaginative ;  the  visions  and  speculations  of 
the  brain,  and  not  the  waking  thoughts  of  statesmen,  or 
patriots.  It  may  be  safely  asserted,  that  for  all  the 
purposes  of  liberty,  and  security,  of  stable  laws,  and  of 
solid  institutions,  of  personal  rights,  and  of  the  protection 
of  property,  a  single  branch  is  quite  as  good,  as  two,  if 
their  composition  is  the  same,  and  their  spirits  and  im- 
pulses the  same.  Each  will  act,  as  the  other  does ; 
and  each  will  be  led  by  the  same  common  influence  of 
ambition,  or  intrigue,  or  passion,  to  the  same  disregard 


1  The  Federalist,  No.  62 ;  Rawle  on  Constit  86, 37 ;  1  Kent  Comzn. 
Lect  11,  p.  210,  211 ;  2  Amer.  Museuni,  376, 379 ;  1  Tucker's  Black. 
Comm.  App.  195. 

3  2  Wilson's  Law  Lect  146, 14T,  148. 
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le  public  interests,  and  the  same  indifference  to, 
prostration  of  private  rights.    It  will  only  be  a  du- 
ition  of  the  evils  of  oppression  and  rashness,  with  a 
ication  of  obstructions  to  effective  redress.     In  this 
',  the  organization  of  the  senate  becomes  of  inesti- 
le  value.    It  represents  the  voice,  not  of  a  district, 
of  a  state ;  not  of  one  state,  but  of  all ;  not  of  the 
■est  of  one  state,  but  of  all;  not  of  the  chosen  pur- 
;  of  a  predominant  population  m  one  state,  but  of 
le  pursuits  in  all  the  states. 

698.  It  is  a  misfortune  incident  to  republican  gov- 
Qcnts,  though  in  a  less  degree  than  to  other  govem- 
ts,  that  those,  who  administer  it,  may  forget  their 
jations  to  their  constituents,  and  prove  unfaithfiil  to 
r  trusts.     In  this  point  of  view,  a  senate,  as  a  sec- 
branch  of  legislative  power,  distinct  from,  and  di- 
ig  power  with  the  first,  must  always  operate  as  a 
tary  check.     It  doubles  the  security  to  the  people, 
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a  majority  of  the  states.  The  interest,  and  passions, 
and  prejudices  of  a  district  are  thus  checked  [by  the 
influence  of  a  whole  state;  the  like  interests,  and 
passions,  and  prejudices  of  a  state,  or  of  a  majority  of 
the  states,  are  met  and  controlled  by  the  voice  of  the 
people  of  the  nation.^  It  may  be  thought,  that  this 
complicated  system  of  checks  may  operate,  in  some 
instances,  injuriously,  as  well  as  beneficially.  But  if 
it  should  occasionally  work  inequally,  or  injuriously,  its 
general  operation  will  be  salutary  and  useful'  The 
disease  most  incident  to  free  governments  is  the  facil- 
ity and  excess  of  law-making ;  ^  and  while  it  never  can 
be  the  permanent  interest  of  either  branch  to  interpose 
any  undue  restraint  upon  the  exercise  of  all  fit  legis- 
lation, a  good  law  had  better  occasionally  fail,  rather 
than  bad  laws  be  multiplied  with  a  heedless  and  mis- 
chievous fi^quency.  Even  reforms,  to  be  safe,  must, 
in  general,  be  slow  ;  and  there  can  be  little  danger, 
that  public  opinion  will  not  sufficiently  stimulate  all 
public  bodies  to  changes,  which  are  at  once  desirable, 
and  politic.  All  experience  proves,  that  the  human 
mind  is  more  eager  and  resdess  for  changes,  than 
tranquil  and  satisfied  with  existing  institutions.  Besides ; 
the  large  states  will  always  be  able,  by  their  power 
over  the  supplies,  to  defeat  any  unreasonable  exer- 
tions oi  this  prerogative  by  the  smaller  states. 

§  700.  This  reasoning,  which  theoretically  seems 
entided  to  great  weight,  has,  in  the  progress  of  the 
government,  been  fully  realized.  It  has  not  only 
been  demonstrated,  that  the  senate,  in  its  actual  or- 

1  The  Federalist,  Na  27. 

>  The  Federalist,  No.  62 ;  Yates's  Minutes,  4  Elliot's  Debates,  63,64; 
8  Wilson's  Law  Lect  146, 147, 148. 
3  The  Federalist,  Na  62;  1  Kent's  Comm.  Lect  11,  p.  212,  2ia 
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lation,  is  well  adopted  to  the  exigencies   of  the 
n ;  but  that  it  is  a  most  important  and  valuable 
of  the  system,  and  the  real  balance-wheel,  which 
its,  and    regulates   its    movements.*      The    other 
iary  provisions  in  the  same  clause,  as  to  the  mode 
)pointment  and  duration  of  office,  will  be  found 
induce  very  largely  to  the  same  beneficial  end.' 
701.   Secondly ;    the    mode  of  appointment  of 
icnators.    They  are  to  be  chosen  by  the  legislature 
ich  state.     Three  schemes  presented  themselves, 
1  the  mode  of  appointment ;  one  was  by  the  legis- 
e  of  each  state ;  another  was  by  the  people  there- 
ind  a  third  was  by  the  other  branch  of  the  national 
iature,  either  direcdy,  or  out  of  a  select  nomination, 
last  scheme  was  proposed  in  the  convention,  in 
,  was  called  the  Virginia  scheme,  one  of  the  res- 
3ns,  declaring,  "  that  the  members  of  the  second 
ch  (the  senate)  ought  to  be  elected  by  those  of 
Irst  (the  house  of  representatives)  out  of  a  proper 
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§  702  The  reasoning,  by  which  this  mode  of  ap- 
pointment was  supported,  does  not  appear  at  large  in 
any  contemporary  debates.  But  it  may  be  gathered 
from  the  imperfect  lights  left  us,  that  the  main  grounds 
were,  that  it  would  immediately  connect  the  state  gov- 
ernments with  the  national  government,  and  thus  har- 
monize the  whole  into  one  universal  system  ;  that  it 
would  introduce  a  powerful  check  upon  rash  legislation, 
in  a  manner  not  unlike  that  created  by  the  different 
organizations  of  the  house  of  commons,  and  the  house 
of  lords  in  Great  Britain  ;  and  that  it  would  increase 
public  confidence  by  securing  the  national  government 
from  undue  encroachments  on  the  powers  of  the  states.* 
The  Federalist  notices  the  subject  in  the  following 
brief  and  summary  manner,  which  at  once  establishes 
the  general  consent  to  the  arrangement,  and  the  few 
objections,  to  which  it  was  supposed  to  be  obnoxious. 
**It  is  unnecessary  to  dilate  on  the  appointment  of 
senators  by  the  state  legislatures.  Among  the  various 
modes,  which  might  have  been  devised  for  constituting 
this  branch  of  the  government,  that  which  has  been 
proposed  by  the  convention  is  probably  the  most  con- 
genial with  the  public  opinion.  It  is  recommended  by 
the  double  advantage  of  favouring  a  select  appointment, 
and  of  giving  to  the  state  governments  such  an  agen- 
cy in  the  formation  of  the  federal  government,  as  must 
secure  the  authority  of  the  former,  and  may  form  a 
convenient  link  between  the  two  systems."  *  This  is 
very  subdued  pndse ;  and  indicates  more  doubts,  than 
experience  has,  as  yet,  justified.' 


1  Yates's  Minutes,  4  EUiot's  Debates,  62, 63, 64  ;  3  Elliot's  Debates,  4a 
9  The  Federalist,  No.  62, 27 ;  1  Kent's  Comm.  Lect  11,  p.  21 1. 
3  See  also  The  Federalist,  No.  27. 
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703.  The  constitution  has  not  provided   for  the 
Bar,  in  which  the  choice  shall  be  made   by  the 
:  legislatures,  whether  by  a  joint,  or  by  a  concur- 

vote ;  the  latter  is,  where  both  branches  form  one 
mbly,  and  give  a  united  vote  numerically  ;  the 
ler  is,  where  each  branch  gives  a  separate  and  mde- 
ient  vote.'  As  each  of  the  slate  legislatures  now 
iists  of  two  branches,  this  is  a  very  important  prac- 

question.  Generally,  but  not  universally,  ihe 
ce  of  senators  is  made  by  a  concurrent  vote.* 
ther  question  might  be  suggested,  whether  the  ex- 
ive  constitutes  a  part  of  the  legislature  for  such  a 
)Ose,  in  cases  where    the  state  constitution  gives 

a  qualified  negative  upon  the  laws.  But  this  has 
1  silently  and  universally  settled  against  the  execu- 
participation  in  the  appointment 

704.  Thirdly  ;   the   number  of  senators.     Eacb 
!  is  entitled  to  two  senators.     It  is  obvious,  that  to 
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legislation,  there  should  be  members,  who  shoxild  share 
them,  in  order,  that  there  may  be  a  punctual  and  per- 
fect performance  of  them.  If  the  number  be  very 
small,  there  is  danger,  that  some  of  fhe  proper  duties 
will  be  overlooked,  or  neglected,  or  imperfectly  attend- 
ed to.  No  human  genius,  or  industry,  is  adequate  to  all 
the  vast  concerns  of  government,  if  it  be  not  dded  by 
the  power  and  skill  of  numbers.  The  senate  ought, 
therefore,  on  this  account  alone,  to  be  somewhat 
numerous,  though  it  need  not,  and  indeed  ought  not,  for 
other  reasons,  to  be  as  numerous,  as  the  house. 
Besides  ;  numbers  are  important  to  give  to  the  body 
a  sufficient  firmness  to  resist  the  influence,  which  the 
popular  branch  will  ever  be  solicitous  to  exert  over 
them.  A  very  small  body  is  more  easy  to  be  over- 
awed, and  intimidated,  and  controlled  by  external  influ- 
ences, than  one  of  a  reasonable  size,  embracing  weight 
of  character,  and  dignity  of  talents.  Numbers  alone, 
in  many  cases,  confer  power ;  and  what  is  of  not  less 
importance,  they  present  more  resistance  to  corruption 
and  intrigue.  A  body  of  five  may  be  bribed,  or  over- 
borne, when  a  body  of  fifty  would  be  an  irresistible 
barrier  to  usurpation. 

^  705.  In  addition  to  this  consideration,  it  is  desira- 
ble, that  a  state  should  not  be  wholly  unrepresented  in 
the  national  councils  by  mere  accident,  or  by  the  tem- 
porary absence  of  its  representative.  If  there  be  but 
a  single  representative,  sickness  or  casualty  may  de- 
prive the  state  of  its  vote  on  the  most  important  occa- 
sions. It  was  on  this  account,  (as  well  as  others,) 
that  the  confederation  entided  each  state  to  send  not 
less  than  ttoOj  nor  more  than  seven  delegates.  In  crit- 
ical cases,  too,  it  might  be  of  great  importance  to  have 

an  opportunity  of  consulting  with  a  colleague  or  col- 
VOL.  II.  24 
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aes,  having  a  common  interest  and  feeling  for  the 
■.  And  if  it  be  not  always  in  the  strictest  sense 
,  that  in  the  multitude  ol'  counsel  there  is  safety ; 
3  is  a  suflicient  foundation  in  the  infirmity  of  hu- 

nature  to  make  it  desirable  to  gain  ihe  advantage 
le  wisdom,  and  Information,  and  reflection  of  other 
pendent  minds,  not  labouring  under  the  suspicion 
ny  unfavourable  bias.  These  reasons  may  be  pre- 
ed  to  have  had  their  appropriate  weight  in  the 
)erations  of  the  convention.  If  more  than  one 
esentative  of  a  slate  was  to  be  admitted  into  the 
te,   the  least   practicable  ascending   number  was 

adopted.  At  that  time  a  single  representative  of 
1  state  would  have  made  the  body  too  small  for  all 
purposes  of  its  institution,  and  all  the  objects  be- 
explained.  It  would  have  been  composed  but  of 
eeu  ;  and  supposing  no  absences,  which  could  not 
larily  be  calculated  upon,  seven  would  constitute 
ajority  to  decide  all   the  measures.     Twenty-six 
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fare  ;  and  none,  which  calls  for  higher  talents,  and  more 
comprehensive  attdnments,  and  more  untiring  industry, 
and  integrity. 

§  706.  In  the  convention  there  was  a  considerable 
diversity  of  opinion,  as  to  the  number,  of  which  the 
senate  should  consist,  and  the  apportionment  of  the 
number  among  the  states.  When  the  principle  of  an 
equality  of  representation  was  decided,  the  only  ques- 
tion seems  to  have  been,  whether  each  state  should 
have  three,  or  two  members.  Three  was  rejected  by 
a  vote  of  nine  states  against  one ;  and  two  inserted  by 
a  vote  of  nine  states  agdnst  one.^  It  does  not  appear, 
that  any  proposition  was  ever  entertained  for  a  less 
number  than  two  ;  and  the  ^lence  of  all  public  discus- 
sion on  this  subject  seems  to  indicate,  that  the  public 
opinion  decidedly  adopted  the  lowest  number  under 
the  confederation  to  be  the  proper  number,  if  an  equal- 
ity of  representation  was  to  be  admitted  into  the  sen- 
ate. Whatever  may  be  the  future  increase  of  states  in 
the  Union,  it  is  scarcely  pfobable,  that  the  number  will 
ever  exceed  that,  which  wUl  fit  the  senate  for  the  best 
performance  of  all  its  exalted  functions.  The  British 
house  of  lords,  at  this  moment,  probably  exceeds  any 
number,  which  will  ever  belong  to  the  American  senate ; 
and  yet,  notwithstanding  the  exaggerated  declamation 
of  a  few  ardent  minds,  the  sober  sense  of  the  nation 
has  never  felt,  that  its  number  was  either  a  burthen,  or 
an  infirmity  inherent  in  the  constitution.' 

§  707.  Fourthly ;  the  term  of  service  of  the  sena- 
tors.   It  is  for  six  years ;  although,  as  will  be  present- 

t  Journal  of  Convention,  23d  Jaly,  189.  See  also  Id.  156, 162,  175, 
178, 180,  198. 

9  See  the  Remarks  quoted  in  1  Tucker's  BlacL  Corom.  App.  223 ; 
2  Wilson's  Law  Leot.  150.  In  1803  the  house  of  lords  was  said  to  be 
composed  of  about  220 ;  it  now  probably  exceeds  350. 
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en,  another  element  in  the  composition  of  that 
■  is,  that  one  third  of  it  is  changed  every  two  years. 
^hat  would  be  the  most  proper  period  of  office  for 
tors,  was  an  inquiry,  admitting  of  a  still  wider  range 
gument  and  opinion,  than  what  would  be  the  most 
ler  for  the  members  of  the  house  of  representatives, 
subject  was  confessedly  one  full  of  intricacy,  and 
)t,  upon  which  the  wisest  statesmen  might  well  en- 
lin  very  different  views,  and  the  best  patriots  might 
ask  for  more  information,  without,  in  the  slightest 
■ee,  bringing  into  question  their  integrity,  their  love 
lerty,  or  their  devotion  to  a  republican  government 
1  the  present  day,  the  progress  of  public  opinion,  and 
lights  of  experience,  furnish  us  with  materials  for  a 
ded  judgment,  we  ought  to  remember,  that  the 
ition  was  then  free  to  debate,  and  the  fit  conclusion 
not  easily  to  be  seen,  or  justly  to  be  measured. 
problem  to  be  solved  by  the  great  men  of  that 
was^vha^reaniza^ioi^^h^esis^^ 
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tional  limitation,  that  one  third  should  go   out  bien- 
nially.^ 

§  708.  No  inconsiderable  array  of  objections  was 
brought  to  bear  against  this  prolonged  term  of  service 
of  the  senators  beyond  that  fixed  for  the  members  of 
the  house  of  representatives,  both  in  the  convention, 
and  before  the  people,  when  the  constitution  was  under 
their  advisement.*  Perhaps  some  of  those  objections 
still  linger  in  the  minds  of  many,  who  entertain  a  gen- 
eral jealousy  of  the  powers  of  the  Union ;  and  who 
easily  persuade  themselves  on  that  account,  that  power 
should  frequently  change  hands  in  order  to  prevent 
corruption  and  tyranny.  The  perpetuity  of  a  body  (it 
has  been  said)  is  favourable  to  every  stride  it  may  be 


1  Journal  of  Convention,  67,  72,  118, 130,  147,  148,  149,  207,  217,288, 
353,373;  Yates's  Minutes,  4  Elliot's  Debates,  70,  71,  ia%  104,  105, 
106.  —  Montesquieu  seems  to  have  been  decidedly  of  opinion,  that  a 
senate  ought  to  be  chosen  for  life,  as  was  the  custom  at  Rome,  at  Spar- 
ta, and  even  at  Athens.*  It  is  well  known,  that  this  was  Gen.  Hamil- 
ton's opinion,  or  rather  hisf  proposition  was,  that  the  senators  should  be 
chosen  to  serve  during  good  behaviour.  (Journ.  of  Convention,  p.  I.'IO ; 
North  American  Review,  Oct.  1827,  p.  266.)  It  appears  to  have  been 
that  of  Mr.  Jay.  (North  American  Review,  Oct  1827,  p.  263.)  Mr. 
Madison's  original  opinion  seems  to  have  been,  to  have  a  senate  chosen 
for  a  longer  term,  than  the  house  of  represehtatives.f  But  in  the  con- 
vention, it  is  said,  that  he  was  favourably  inclined  to  Mr.  Hamilton's 
plan4  In  a  question  of  so  much  difficulty  and  delicacy,  as  the  due  for- 
mation of  a  government,  it  is  not  at  all  surprising,  that  such  opinions 
should  have  been  held  by  them,  and  many  others  of  the  purest  and  most 
enlightened  patriots.  They  wished  durability  and  success  to  a  republican 
government,  and  were,  therefore,  urgent  to  secure  it  against  the  imbe- 
cility resulting  from  what  they  deemed  too  frequent  changes  in  tlie  ad- 
ministration of  its  powers.  To  hold  such  opinions  was  not  then  deemed 
a  just  matter  of  reproach,  though  from  the  practical  operations  of  the 
constitution  they  may  now  be  deemed  unsound. 

9  2  American  Museum,  547. 

*  Hontesqnieu's  Spirit  of  Lawi,  B.  5.  ch.  7. 
t  North  American  RoTiaw,  Oot.  18S7,  p.  965. 
t  t  PitUn'i  Bin.  950,  note. 
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sed  to  make  towards  extending  its  own  power  and 
nee  in  the  government.    Such  a  tendency  is  to  be 
vered  in  all  bodies,  however  constituted,  and  to 
ino  eflectual  check  can  be  opposed,  but  frequent 
utions  and  elections.'  The  truth  of  this  remark  may 
mitted  ;  but  there  are  many  circumstances,  which 
justly  vary  its  force  and  application.  While,  on  the 
land,  perpetuity  in  a  body  may  be  objectionable, 
e  other  hand,  continual  fluctuations  may  be  no  less 
ilh  reference  to  its  duties  and  functions,  its  powers, 
Ls  efficiency.     There  are  dangers  arising  from  too 
frequency  in  elections,  as  well  as  from  too  small, 
aath  of  true  wisdom  is  probably  best  attained  by  a 
ration,  which  avoids  either  extreme.     It  may  be 
of  too  much  jealousy,  and  of  too  much  confidence, 
when  either    is  too  freely  admitted  into  public 
:ils,  it  betrays  like  treason. 
'09.  It  seems  paradoxical  to  assert,  (as  has  been 
ly  intimated,)  but  it  is  theoretically,  as  well  as  prac- 
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ble  and  excellent,  as  they  are  profound  and  distant. 
Who  can  take  much  interest  in  weaving  a  single  thread 
into  a  measure,  which  becomes  an  evanescent  quantity 
in  the  main  fabric,  whose  texture  requires  constat  skill, 
and  many  adaptations  from  the  same  hand,  before  its 
perfection  can  be  secured,  or  even  be  prophesied  1 

^710.  The  objections  to  the  senatorial  term  of  office 
all  resolve  themselves  into  a  single  argument,  however 
varied  in  its  forms,  or  illustrations.  That  argument  is, 
that  political  power  is  liable  to  be  abused  ;  and  that  the 
great  security  for  public  liberty  consists  in  bringing 
home  responsibility,  and  dependence  in  those,  who  are 
entrusted  with  office ;  and  these  are  best  attained  by 
short  periods  of  office,  and  frequent  expressions  of  pub- 
lic opinion  in  the  choice  of  officers.  If  the  argument  is 
admitted  in  its  most  ample  scope,  it  still  leaves  the 
question  open  to  much  discussion,  what  is  the  proper 
period  of  office,  and  how  frequent  the  elections  should 
be.  This  question  must,  in  its  nature,  be  complicated ; 
and  may  admit,  if  it  does  not  absolutely  require,  different 
answers,  as  applicable  to  different  functionaries.  Without 
wandering  into  ingenious  speculations  upon  the  topic  in 
its  most  general  form,  our  object  will  be  to  present  the 
reasons,  which  have  been,  or  may  be  relied  on,  to  estab- 
lish the  sound  policy  and  wisdom  of  the  duration  of 
office  of  the  senators  as  fixed  by  the  constitution.  In  so 
doing,  it  will  become  necessary  to  glance  at  some  sug- 
gestions, which  have  already  occurred  in  considering 
the  organization  of  the  other  branch  of  the  legislature. 
It  may  be  proper,  however,  to  premise,  that  the  whole 
reasoning  applies  to  a  moderate  duration  only  in  office ; 
and  that  it  assumes,  as  its  basis,  the  absolute  necessity 
of  short  limitations  of  office,  as  constituting  indispensa- 
ble checks  to  power  in  all  repubfican  governments.    It 
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i  almost  be  useless  to  descant  upon  such  a  basis, 
ise  it  is  universally  admitted  in  the  United  States 
fundamental  principle  of  all  their  constitutions  of 
rnment. 

71 1.  In  the  first  place,  then,  all  the  reasons,  which 
'  to  (he  duration  of  the  legislative  office  generally, 
led  upon  the  advantages  of  various  knowledge,  and 
rience  in  the  principles  and  duties  of  legislation, 
be  urged  with  increased  force  in  regard  to  the 
,e.     A  good  government  implies  two  things  ;  first, 
ty  to  the  ob  ect  of  government,  which  is  the  hap- 
is  of  the  people ;   secondly,  a  knowledge  of  the 
IS,  by  which  that  object  is  to  be  attained.     Some 
rnments  are  deficient  in  both  these  qualides  ;  most 
eficient  in  the  first.     Some  of  our  wisest  states- 
have  not  scrupled  to  assert,  that  in  the  American 
rnments  too  little  attention  has  been  paid  to  the 
■.'       It  is  utterly    impossible  for    any  assembly 
;n,  called  for  the  most  part  from  the  pursuits  of  pri- 
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ments  of  deficient  wisdom,  hasty  resolves,  and  still 
more  hasty  repeals  ?  What  are  they,  but  admonitions 
to  the  people  of  the  dangers  of  rash,  and  premature  leg- 
islation,^ of  ignorance,  that  knows  not  its  own  mistakes, 
or  of  overweening  confidence,  which  heeds  not  its  own 
follies  ? 

^  712.  A  well  constituted  senate,  then,  which  should 
interpose  some  restraints  upon  the  sudden  impulses  of 
a  more  numerous  branch,  would,  on  this  account,  be  of 
great  value.^  But  its  value  would  be  incalculably  in- 
creased by  making  its  term  of  office  such,  that  with 
moderate  industry,  talents,  and  devotion  to  the  public 
service,  its  members  could  scarcely  fail  of  having  the 
reasonable  information,  which  would  guard  them  against 
gross  errors,  and  the  reasonable  firmness,  which  would 
enable  them  to  resist  visionary  speculations,  and  popu- 
lar excitements.  If  public  men  know,  that  they  may 
safely  wait  for  the  gradual  action  of  a  sound  public 
opinion,,  to  decide  upon  the  merit  of  their  actions  and 
measures,  before  they  can  be  struck  down,  they  will 
be  more  ready  to  assume  responsibility,  and  pretermit 
present  popularity  for  future  solid  reputation.^  If  they 
are  designed,  by  the  very  structure  of  the  government, 
to  secure  the  states  against  encroachments  upon  their 
rights  and  liberties,  this  very  permanence  of  office  adds 
new  means  to  effectuate  the  object  Popular  opinion 
may,  perhaps,  in  its  occasional  extravagant  sallies,  at 
the  instance  of  a  fawning  demagogue,  or  a  favorite  chief, 
incline  to  overleap  the  constitutional  barriers,  in  order 

1  The  Federalist,  No.  62. 

9  The  Federalist,  No.  63 ;  1  Elliot's  Debates,  259,  26Q,  261,  269  to 
264  ;  2  Wilson's  Law  Lect  146, 147, 148,  152 ;  1  Kent's  Coram.  212. 

3  See  1  Elliot's  Debates,  263,  264,  269  to  278  ;  3  Elliot's  Debates,  48 
to  51. 
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num.     11  coniDines  the  pe 
executive  with  that  of  the  members 
at  the  same  time,  from  its  own  bieni 
shall  presently  see,)  it  is  silently  si 
liberate  voice  of  the  states. 

^713.  In  the  next  place,  mutabi 
councila,  arising  from  a  rapid  success 
hers,  is  found  by  experience  to  work 
coDcems,  serious  mischiefs.     It  is  a 
history  of  the  states,  that  every  ne\i 
neariy  or  quite  one  half  of  its  represe 
the  nationsd  government  changes  less 
numerous  can  scarcely  be  expected, 
of  men,  there  must  unavoidably  arise 
ions ;  and  with  this  change  of  opinion 
change  of  measures.     Now  experier 
that  a  continual  change,  even  of  gooc 
consistent  with  every  rule  of  prudence 
pact  of  success.^    In  all  human  affairs 
to  consolidate  the  elements  of  the  best 
ures,  and  to  adjust  the  litde  interfer 
incident  to  all  legislation.     Perpetual 
institutions  not  only  occasion  intolera^ 
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sonable  advantage  to  the  sagacious,  the  cunning,  and 
the  monied  capitalists.  Every  new  regulation  concern- 
ing commerce,  or  revenue,  or  manufactures,  or  agricul- 
ture, or  in  any  manner  affecting  the  relative  value  of 
the  different  species  of  property,  presents  a  new  har- 
vest to  those,  who  watch  the  change,  and  can  trace  the 
consequences ;  a  harvest,  which  is  torn  from  the  hand  of 
the  honest  labourer,  or  the  confidmg  artisan,  to  enrich 
those,  who  coolly  look  on  to  reap  profit,  where  they 
have  sown  nothing.^  In  short,  such  a  state  of  things 
generates  the  worst  passions  of  selfishness,  and  the 
worst  spirit  of  gammg.  However  paradoxical  it  may 
seem,  it  is  nevertheless  true,  that  in  affairs  of  govern- 
ment, the  best  measures,  to  be  safe,  must  be  slowly 
introduced ;  and  the  wisest  councils  are  those,  which 
proceed  by  steps,  and  reach,  circuitously,  their  conclu- 
sion. It  is,  then,  important  in  this  general  view,  that* 
all  the  public  functionaries  should  not  terminate  their 
offices  at  the  same  period.  The  gradual  infusion  of 
new  elements,  which  may  mingle  with  the  old,  secures 
a  gradual  renovation,  and  a  permanent  union  of  the 
whole. 

^714.  But  the  ill  effects  of  a  mutable  government 
are  still  more  stron^y  felt  in  the  intercourse  with  for- 
eign nations.  It  forfeits  the  respect  and  confidence  of 
foreign  nations,  and  all  the  advantages  connected  with 
national  character.*  It  not  only  lays  its  measures  open 
to  the  silent  operations  of  foreign  intrigue  and  man- 
agement; Ijut  it  subjects  its  whole  policy  to  be 
counteracted  by  the  wiser  and  more  stable  policy  of  its 
foreign  rivals  and  adversaries.  One  nation  is  to  an- 
other, what  one  individual  is  to  another,  with  this  mel- 

1  The  Federalist,  No.  62. 

9  The  Federalist,  Na  62 ;  1  Elliot's  Debates,  268,  269. 
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ancholy  distinction  perhaps,  that  the  former,  with  fewer 
benevolent  emotions  than  the  latter,  are  under  fewer 
restraints  also  from  taking  undue  advantages  of  the 
mdiscretions  of  each  other.*  If  a  nation  is  perpetually 
fluctuating  in  its  measures,  as  to  the  protection  of  agri- 
culture, commerce,  and  manufactures,  it  exposes  all  its 
infirmities  of  purpose  to  foreign  nations ;  and  the  latter 
with  a  systematical  sagacity  will  sap  all  the  foundations 
of  its  prosperity.  From  this  cause,  under  the  confede- 
ration, America  suffered  the  most  serious  evils.  "  She 
finds,"  said  the  Federalist,^  with  unusual  boldness  and 
freedom,  "  that  she  is  held  in  no  respect  by  her  fiiends ; 
that  she  is  the  derision  of  her  enemies ;  and  that  she 
b  a  prey  to  every  nation,  which  has  an  interest  in 
speculating  on  her  fluctuating  councils,  and  embarrassed 
sdOfairs." 

§  716.  Further;  foreign  governments  can  never 
safely  enter  into  any  permanent  arrangements  with 
one,  whose  councils  and  government  are  perpetually 
fluctuating.  It  was  not  unreasonable,  therefore,  for 
them  to  object  to  the  continental  congress,  that  they 
could  not  guaranty  the  fulfilment  of  any  treaty ;  and 
therefore  it  was  useless  to  negotiate  any.  To  secure 
the  respect  of  foreign  nations,  there  must  be  power  to 
fulfil  engagements  ;  confidence  to  sustain  them  ;  and 
durability  to  ensure  their  execution  on  the  part  of  the 
government.  National  character  in  cases  of  this  sort  is 
mestimable.  It  is  not  sufficient,  that  there  should  be 
a  sense  of  justice,  and  disposition  to  act  right ;  but 
there  must  be  an  enlightened  permanency  in  the  policy 


1  The  Federalist,  No.  (» ;  1  Elliot's  Debates,  561),  270  to  273 ;  1  Kent 
Comm.212,213. 

2  The  Federalist,  No.  02. 


CH.  X.]  THE  SENATE.  197 

of  the  government.*  Caprice  is  just  as  mischievous,  as 
folly,  and  corruption  scarcely  worse,  than  perpetual  in- 
decision and  fluctuation.  In  this  view,  independent  of 
its  legislative  functions,  the  participation  of  the  senate 
in  the  functions  of  the  executive,  in  appointing  ambas- 
sadors, and  in  forming  treaties  with  foreign  nations, 
gives  additional  weight  to  the  reasoning  in  favour  of  its 
prolonged  term  of  service.  A  more  full  survey  of  its 
other  functions  will  make  that  reasoning  absolutely 
irresistible,  if  the  object  is,  that  they  should  be  per- 
formed with  independence,  with  judgment,  and  with 
scrupulous  integrity  and  dignity. 

^716.  In  answer  to  all  reasoning  of  this  sort,  it  has 
been  strenuously  urged,  that  a  senate,  constituted,  not 
immediately  by  the  people,  for  six  years,  may  gradually 
acquire  a  dangerous  pre-eminence  in  the  government, 
and  eventually  transform  itself  into  an  aristocracy.* 
Certainly,  such  a  case  is  possible ;  but  it  is  scarcely 
within  the  range  of  probability,  while  the  people,  or  the 
government,  are  worthy  of  protection  or  confidence. 
Liberty  may  be  endangered  by  the  abuses  of  liberty, 
as  well  as  by  the  abuses  of  power.  There  are  quite 
as  numerous  instances  of  the  former,  as  of  the  latter.^ 
Yet,  who  would  reason,  that  there  should  be  no  liberty, 
because  it  had  been,  or  it  might  be,  abused  1  Tyranny 
itself  would  not  desire  a  more  cogent  argument,  than 
that  the  danger  of  abuse  was  a  ground  for  the  denial  of 
a  right. 

^717.  But  the  irresistible  reply  to  all  such  reason- 
ing is,  that  before  such  a  revolution  can  be  effected,  the 


1  See  1  ElHot's  Debates,  2C9,  272,  273,  274. 

3  See  2  Amer.  Museum,  547. 

3  The  Federalist,  No.  63 ;  1  Elliot's  Debates,  269, 272. 
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odical  change  of  its  members  would  ot 
rate  the  whole  body.     And  if  such  uni 
should  prevail,  it  is  quite  idle  to  talk  of 
aristocracy  ;  for  the  government  would 
what  the  people  would  choose  it  to  be. 
resent  exactly,  what  they  would  deei 
perpetuate  power  in  the  very  form,  wl 
advise.    No  form  of  government  ever  p 
trive  a  method,  by  which  the  will  of  thi 
be  ai  once  represented,  and  defeated 
should  choose  to  be  enslaved,  and  at  the 
which  it  should  be  protected  in  its  free 
and  public  virtue  is  the  foundation  of  re 
is  folly,  if  it  is  not  madness,  to  expect,  t 
not  buy,  what  the  people  are  eager  to  sel 
may  guard  themselves  against  the  oppre 
governors ;  but  who  shall  guard  them  ag 
oppression  of  themselves  ? 
*  §  718.  But  experience  is,  after  all,  the 
all  subjects  of  this  sort*     Time,  which 
frail  fabrics  of  men's  opinions,  serves  but 
judgments  of  nature.     What  are  the  less 
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of  the  popular  opinion,  and  less  jealous  of  the  public 
rights,  than  it  was  during  annual,  or  triennial  parlia- 
ments? In  Virginia,  the  house  of  delegates  before 
the  revolution,  was  chosen  for  seven  years ;  and  m  some 
of  the  other  colonies  for  three  years.  ^  Were  they  then 
subservient  to  the  crown,  or  faithless  to  the  people  1 
In  the  present  constitutions  of  the  states  of  America, 
there  is  a  great  diversity  in  the  terms  of  office,  as  well 
as  the  qualifications,  of  the  state  senates.  In  New- York, 
Virginia,  Pennsylvania,  and  Kentucky  the  senate  is 
chosen  for  four  years ;  *  in  Delaware,  Mississippi,  and 
Alabama,  for  three  years ;  in  South-Carolina,  Tennes- 
see, Ohio,  Missouri,  and  Louisiana,  biennially  ;  in  Ma- 
ryland, for  five  years ;  in  the  other  states  annually.' 
These  diversities  are  as  striking  in  the  constitutions, 
which  were  framed  as  long  ago,  as  the  times  of  the 
revolution,  as  in  those,  which  are  the  growth,  as  it  were, 
of  yesterday.  No  one,  with  any  show  of  reason  or  fact, 
can  pretend,  that  the  liberties  of  the  people  have  not 
been  quite  as  safe,  and  the  le^slation  quite  as  enlight- 
ened and  pure  in  those  states,  where  the  senate  is  cho- 
sen for  a  long,  as  for  a  short  period. 

§  719.  If  there  were  any  thing  in  the  nature  of  the 
objections,  which  have  been  under  consideration,  or 
in  general  theory  to  warrant  any  conclusion,  it  would 
be,  that  the  circumstances  of  the  states  being  nearly 
equal,  and  the  objects  of  legislation  the  same,  the 
same  duration  of  office  ought  to  be  applied  to  all. 
Yet  this  diversity  has  existed  without  any  assignable 
inconvenience  in  its  practical  results.     It  is  manifest. 


1  1  Elliot's  Debates,  272. 

2  The  Federalist,  No.  39. 

3  Dr.  Lieber's  Encycl.  Americana,  art.  ConstittUtons  of  the  t^cUes ; 
The  Federalist,  No.  39. 
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L  that  the  different  manners,  habits,  institutions,  and 

r  circumstances  of  a  society,  may  admit,  if  they  do 

Bequire,  many  different  modifications  of  its  legislative 

Trtment,  wiihoiit  danger  to  liberty  on  the  one  hand, 

Iross  imbecility  on  the  other.     There  are  many 

3  and  checks,  which  are  silently  in  operation,  to 

■y  the  benefits,  or  to  retard  the  mischiefs  of  an  im- 

Ict  .system.     In  the  choice  of  organizations,  it  may 

Iffirmed,   that  that  is  on  the  whole  best,  which 

Ires  in  practice    the  most  zeal,   experience,  skill, 

1  fidelity  in  the  discharge  of  the  legislative  func- 

The  example  of  Maryland  is   perhaps  more 

g  and  instructive,  than  any  one,  which  has  been 

it  under  review ;  for  it  is  more  at  variance  with 

objections  raised  against   the  national   senate. 

Maryland,  the  senate  is  not  only  chosen  for  five 

Is ;  but  it  possesses  the  exclusive  right  to  fill  all 

i  in  its  own  body,  and  has  no  rotation  during 
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among  the  tribunes  was  indispensable.  This  fact 
proves  the  irresistible  force  possessed  by  that  branch 
of  the  government,  which  represents  the  popular  wilL* 

^  720.  Considering,  then,  the  various  functions  of 
the  senate,  the  qualifications  of  skill,  experience,  and 
information,  which  are  required  to  discharge  them,  and 
the  importance  of  interposing,  not  a  nominal,  but  a  real 
check,  in  order  to  guard  the  states  from  usurpations 
upon  their  authority,  and  the  people  fi^m  becoming  the 
victims  of  violent  paroxysms  in  legislation ;  the  term  of 
six  years  would  seem  to  hit  the  just  medium  between 
a  duration  of  office,  which  would  too  much  resist,  and 
a  like  duration,  which  would  too  much  invite  those 
changes  of  policy,  foreign  and  domestic,  which  the 
best  interests  of  the  country  may  require  to  be  delib- 
erately weighed,  and  gradually  introduced.  If  the 
state  governments  are  found  tranquil,  and  prosperous, 
and  safe,  with  a  senate  of  two,  three,  four,  and  five 
years'  duration,  it  would  seem[impossible  for  the  Union 
to  be  in  danger  from  a  term  of  service  of  six  years.* 

^721.  But,  as  if  to  make  assurance  doubly  sure, 
and  take  a  bond  of  fate,  in  order  to  quiet  the  last  ling- 
ering scruples  of  jealousy,  the  succeedmg  clause  of  the 
constitution  has  interposed  an  intermediate  change  in 
the  elements  of  the  body,  which  would  seem  to  make  it 
absolutely  above  exception,  if  reason,  and  not  fear,  is 
to  prevail ;  and  if  government  is  to  be  a  reality,  and  not 
a  vision. 

§  722.  It  declares,  "Immediately  after  they  (the 
"  senators)  shall  be  assembled,  m  consequence  of  the 
"  first  election,  they  shall  be  divided,  as  equally  as  may 
**  be,  into  three  classes.    The  seats  of  the  senators  of 

3  The  Federalist,  No.  63 ;  Id.  No.  34. 

9  1  Elliot's  Deb.  64  to  66;  Id. 91 ;  1  E:eiit'8Coinm.Lect  ll,p.212,3ia 
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e  first  class  sh^i  be  vacated  at  the  expiration  of 
le  second  year  ;  of  the  second  class,  at  the  expira- 
>n  of  the  fourth  year  ;  and  of  the  third  class,  at  the 
cpiration  of  tiie  sixth  year,  so  that  one  third  may  he 
losen  every  second  year."  A  proposition  was  made 
he  convention,  that  the  senators  should  be   chosen 
nine  years,  one  third  to  go  out  biennially,  and  was 
,  three  states  voting  in  the  affirmative,  and  eight  in 
negative  ;  and    then    the   present  limitation  was 
pted  by  a  vote  of  seven  states  against  four.'     Here, 
n,  is  a  clause,  which,  without  impairing  the  efficien- 
af  the  senate  for  the  discharge  of  its  high  functions, 
dually  changes  its  members,  and  introduces  a  bien- 
appeal  to  the  states,  which  must  for  ever  prohibit 
permanent  combination  for  sinister  puiposes.    No 
son  would  probably  propose  a  less  duration  of  office 
the  senate,  than  double  the  period  of  the  house. 
;ffect,  this  provision  changes  the  composition  of  two 
ds  of  that  body  within  that  period.* 
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pulses  of  the  popular  will,  and  has  never  been*  found  to 
resist  any  solid  improvements.  Let  it  be  added,  that 
k  has  given  a  dignity,  a  solidity,  and  an  enlightened 
spirit  to  the  operations  of  the  government,  which  have 
maintained  respect  abroad,  and  confidence  at  home. 

^  724.  At  the  first  session  of  congress  under  the 
constitution,  the  division  of  the  senators  into  three 
elasses^  was*  made  in  the  following  manner.  The  sena^- 
tors  present  were  divided  into  three  classes  by  name, 
the  first  consisting  of  six  persons,  the  second  of  seven^ 
and  the  third  of  six.  Three  papers  of  an  equal  size, 
numbered  one,  two,  and  three,  were^  by  the  secretary, 
rolled  Up,  and  put  into  a  box,  and  drawn  by  a  commit- 
tee of  three  persons,  chosen  for  the  purpose  in  behalf  of 
the  respective  classes,  in  which  each  of  them  was 
plteed ;  and  the  classes  were  to  vacate  their  seats  in 
the  senate,  according  to  the  order  of  the  numbers 
drawn  for  them,  beginning  with  number  on6.  It  was 
also  provided,  that  when  senators  should  take  their 
seats  fi*om  states,  which  had  not  then  appointed  sena-  . 
tors^  they  should  be  placed  by  lot  in  the  foregoing 
classes,  but  in  such  a  manner,  as  should  k^ep  the 
classes  as  nearly  equal,  as  possible.^  In  arranging  the 
original  classes,  care  was  taken,  that  both  senators 
fit)m  the  same  state  should  not  be  in  the  same  class,  so 
that  there  never  should  be  a  vacancy,  at  the  same  time, 
of  the  seats  of  both  senators. 

^  725;  As  vacancies  might  occur  in  the  senate  dur- 
ing die  recess  of  the  state  legislature,  it  became  indis- 
pensable to  provide  for  that  exigency.  Accordingly  the 
same  clause  proceeds  to  declare  :  "  And  if  vacancies 
**  happen  by  resignation,  or  otherwise,  during  the  recess 

1  Journals  of  the  Senate,  I5th  May,  1789,  p.  25, 96,  (edit  1800,) 
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**  of  the  legislature  of  any  state,  the  executive  thereof 
^^may  make  temporary  appomtments  until  the  next 
^  meeting  of  the  legislature,  which  shall  then  fill  such 
**  vacancies."  It  does  not  appear,  that  any  strong  objec- 
tion was  ui^ed,  in  the  convention,  against  this  proposi- 
tion, although  it  was  not  adopted  without  some  opposi- 
tion.^ There  seem  to  have  been  three  courses  presented 
for  the  consideration  of  the  convention  ;  either  to  leave 
the  vacancies  unfilled  until  the  meeting  of  the  state 
legislature  ;  or  to  allow  the  state  legislatures  to  provide 
at  their  pleasure,  prospectively  for  the  occurrence  ;  or 
to  confide  a  temporary  appointment  to  some  sdect 
state  functionary  or  body.  The  latter  was  deemed 
the  most  satisfactory  and  convenient  course.  C<m- 
fidence  might  jusdy  be  reposed  in  the  state  executive, 
as  representing  at  once  the  interests  and  wishes  of  the 
state,  and  enjoying  all  the  proper  measures  of  knowl- 
edge and  responsibility,  to  ensure  a  judidous  ap- 
pointment.^ 

§  726.  Fifthly  ;  the  qualifications  of  senators.    The 
constitution  declares,  that  '^  No  person  shall  be  a  sen- 

1  Journ.  of  Convention,  9th  Aug.  237,  238. 

3  In  the  case  of  Mr.  Lanman,  a  senator  from  Connecticut,  a  qoestioa 
occurred,  whether  the  state  executive  could  make  an  appointment  m 
the  recess  of  the  state  legislature  in  acticipation  of  the  expiration  of 
the  term  of  office  of  an  existing  senator.  It  was  decided  by  the  senate, 
that  he  could  not  make  such  an  appointment  The  facts  were,  that 
Mr.  Lanman's  term  of  service,  as  senator,  expired  on  the  third  of  March, 
1825.  The  president  had  convoked  the  senate  to  meet  on  the  fourth  of 
March.  The  governor  of  Connecticut  in  the  recess  of  the  legislatQie, 
(whose  session  would  be  in  May,)  on  the  ninth  of  the  preceding  Feb- 
ruary appointed  Mr.  Lanman,  as  senator,  to  sit  in  the  senate  a^r  the 
ihird  of  March.  The  senate,  by  a  vote  of  23  to  18,  decided,  that  the 
appointment  could  not  be  constitutionally  made,  until  after  the  vacancy 
had  actually  occurred.  See  Gordon's  Digest  of  die  Laws  of  the  United 
filiates,  1827,  Appendix^  Note  1,  B. 
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"  ator,  who  shall  not  have  attained  the  age  of  thirty 
"  years,  and  been  nine  years  a  citizen  of  the  United 
^^  States,  and  who  shall  not,  when  elected,  be  an  inhab- 
"itant  of  that  state,  for  which  he  shall  be  chosen/* 
As  the  nature  of  the  duties  of  a  senator  require  more 
experience,  knowledge,  and  stability  of  character,  than 
those  of  a  representative,  the  qualification  in  point  of 
age  is  raised.  A  person  may  be  a  representative  at 
twenty -five ;  but  he  cannot  be  a  senator  until  thirty. 
A  similar  qualification  of  age  was  required  of  the  mem- 
bers of  the  Roman  senate.^  It  would  have  been  a 
somewhat  singular  anomaly  in  the  history  of  free  gov- 
ernments, to  have  found  persons  actually  exercising 
the  highest  functions  of  government,  who,  in  some  en- 
lightened and  polished  countries,  would  not  be  deem- 
ed to  have  arrived  at  an  age  sufficiendy  mature  to 
be  entitled  to  all  the  private  and  municipal  privi- 
leges of  manhood.  In  Rome  persons  were  not  deem- 
ed at  full  age  until  twenty-five  ;  and  that  continues 
to  be  the  rule  in  France,  and  Holland,  and  other 
civil  law  countries ;  and  in  France,  by  the  old  law,  in 
regard  to  marriage  full  age  was  not  attained  until 
thirty.*  It  has  since  been  varied,  and  the  term  dimin- 
ished.* 

^  727.  The  age  of  senators  was  ^ed  in  the  consti- 
tution at  first  by  a  vote  of  seven  states  against  four ; 
and  finally,  by  an  unanimous  vote.^  Perhaps  no  one,  in 
our  day,  is  disposed  to  question  the  propriety  of  this 
limitation ;  and  it  is,  therefore,  useless  to  discuss  a 
point,  which  is  so  purely  speculative.  If  counsels  are 
to  be  wise,  the  ardour,  and  impetuosity,  and  confi- 

I  1  Kent's  Comm.  Lect  11,  p.  214.         9  1  Black.  Comm.  463,  464. 

3  Code  Civil,  art  388. 

^  Journ.  of  Convention,  118, 147* 
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dence  of  youth  must  be  chastised  by  the  sober  lessons 
o£  experience ;  and  if  knowledge,  and  solid  judgment 
and  tried  mtegrity,  are  to  be  deemed  mdispensable 
qualifications  (or  senatorial  service,  it  would  be  rash- 
ness to  affirm,  that  thirty  years  is  too  long  a  period  fat 
a  diie  maturity  and  probation.^ 

§  728.  The  next  qualification  is  citizenship.  The 
propriety  of  some  limitation  upon  admissions  to  officii 
after  naturalization,  cannot  well  be  doubted.  The 
senate  is  to  participate  largely  in  transactions  with  fior- 
eign  governments;  and  it  seems  indispensable,  that 
time  should  have  elapsed  sufficient  to  wean  a  senator 
from  all  prejudices,  resentments,  and  partialities,  in 
relation  to  the  land  of  his  nativity,  before  he  should  he 
entrusted  with  such  high  and  delicate  fiuietioiis*' 
Besides ;  it  can  scarcely  be  presumed,  that  any  for* 
eigner  can  have  acquired  a  thorough  knowledge  of  the 
institutions  and  interests  of  a  country,  until  he  has 
been  permanently  incorporated  into  its  society,  and  has 
acquired  by  the  habits  and  intercourse  of  life  the  feel- 
ings and  the  duties  of  a  citizen.  And  if  he  has  acquired 
the  requisite  knowledge,  he  can  scarcely  feel  that 
devoted  attachment  to  them,  which  constitutes  the 
great  security  for  fidelity  and  promptitude  in  the  dis- 
charge of  official  duties.  If  eminent  exceptions  could 
be  stated,  they  would  furnish  no  safe  rule  ;  and  should 
rather  teach  us  to  fear  our  being  misled  by  brilliancy 
of  talent,  or  disinterested  patriotism,  into  a  confidence^ 
which  might  betray,  or  an  acquiescence,  which  might 
weaken,  that  jealousy  of  foreign  influence,  which  is  one 
of  the  main  supports  of  republics.    In  the  conventimi 

1  Rawle  on  the  ConstitutioD,  37 ;  1  Kent's  Comni.  Leot  11,  p.  214 ; 
1  Tuck.  Black,  Comm.  App.  2223. 
s  The  Federalist,  No.  62. 
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it  was  at  first  proposed,  that  the  limitation  should  be 
four  years  ;  and  it  was  finally  altered  by  a  vote  of  mx 
states  against  four,  one  being  divided,  which  was  after- 
wards confirmed  by  a  vote  of  eight  states  to  three.* 
This  subject  has  been  already  somewhat  considered  in 
another  place  ;  and  it  may  be  concluded,  by  adopting 
the  language  of  the  Federalist  on  the  same  clause. 
"The  term  of  nine  years  appears  to  be  a  prudent 
mediocrity  between  a  total  exclusion  of  adopted  citi- 
zens, whose  merit  and  talents  may  claim  a  share  in 
the  public  confidence,  and  an  indiscriminate  and  hasty 
admission  of  them,  which  might  create  a  channel  for 
foreign  influence  in  the  national  councils."  * 

^  729.  The  only  other  qualification  is,  that  the  sen- 
ator shall,  when  elected,  be  an  inhabitant  of  the  state, 
for  which  he  is  chosen.  This  scarcely  requires  any 
comment ;  for  it  is  manifestly  proper,  that  a  state 
should  be  represented  by  one,  who,  besides  an  inti- 
mate knowledge  of  all  its  wants  and  wishes,  and  local 
pursuits,  should  have  a  personal  and  immediate  interest 
in  all  measures  touching  its  sovereignty,  its  rights,  or 
its  influence.  The  only  surprise  is,  that  provision  was 
not  made  for  his  ceasing  to  represent  the  state  in  the 
senate,  as  soon  as  he  should  cease  to  be  an  inhabitant 
There  does  not  seem  to  have  been  any  debate  in  the 
convention  on  the  propriety  oi  insertmg  the  clause,  as- 
it  now  stands. 

§  730.  In  concluding  this  topic,  it  is  proper  to  re- 
mark, that  no  qualification  whatsoever  of  property  is 
established  in  regard  to  senators,  as  none  had  been 
established  in  regard  to  representatives.    Merit,  there- 

1  Journ.  of  Convention,  3 1 8, 238,  239,  248,  249. 
9  The  Federalist,  No.  62  ;  Rawle  on  the  ConstituUM,  37  ;  1  KentV 
Comm.  Lect  11,  p.  214. 
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fore,  and  talent  have  the  freest  access  open  to  them  into 
every  department  of  office  under  the  national  govern- 
ment Under  such  circumstances,  if  the  choice  of  the 
people  is  but  directed  by  a  suitable  sobriety  of  judgment^ 
the  senate  cannot  fail  of  being  distinguished  for  wisdom, 
for  learning,  for  exalted  patriotism,  for  incorruptible 
integrity,  and  for  inflexible  independence,* 

§  731.  The  next  clause  of  the  third  section  of  the  first 
article  respects  the  person,  who  shall  preside  in  the 
senate.  It  declares,  that  "  the  Vice  President  of  the 
"United  States  shall  be  president  of  the  senate;  but 
"  shall  have  no  vote,  unless  they  be  equally  divided ; " 
and  the  succeeding  clause,  that  "  the  senate  shall  choose 
"  their  other  officers,  and  also  a  president  pro  tempore, 
"  in  the  absence  of  the  vice  president,  or  when  he  shaB 
"  exercise  the  office  of  president  of  the  United  States.'^ 

§  732.  The  original  article,  as  first  reported,  author- 
ized the  senate  to  choose  its  own  president,  smd  other 
officers  ;  and  this  was  adopted  in  the  convention.*  But 
the  same  draft  authorized  the  president  of  the  senate, 
in  case  of  the  removal,  death,  resignation,*  or  disability 
of  the  president,  to  discharge  his  duties.  When  at  a 
late  period  of  the  convention  it  was  deemed  advisable, 
that  there  should  be  a  vice  president,  the  propriety 
of  retaining  him,  as  presiding  officer  oTthe  senate,  seems 
to  have  met  with  general  favour,  eight  states  voting  in 
the  affirmative,  and  two  only  in  the  negative.^ 

^  733.  Some  objections  have  been  taken  to  the 
appointment  of  the  vice  president  to  preside  in  the 
senate.     It  was  suggested  in   the   state  conventions. 


1  See  the  Federalist,  No.  27. 

2  Journal  of  Convention,  p.  218,  240. 

3  Ibid,  225,  226. 

4  Journal  of  Convention,  825,  339. 
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that  the  oflScer  was  not  only  unnecessary,  but  danger- 
ous ;  that  it  is  contrary  to  the  usual  course  of  parliamen- 
tary proceedings  to  have  a  presiding  oflScer,  who  is  not 
a  member ;  and  that  the  state,  from  which  he  comes, 
may  thus  have  two  votes,  instead  of  one.^  It  has  also 
been  coldly  remarked  by  a  learned  commentator,  that 
"  the  necessity  of  providing  for  the  case  of  a  vacancy  in 
the  office  of  president  doubtless  gave  rise  to  the  creation 
of  that  officer ;  and  for  want  of  something  else  for  him 
to  do,  whilst  there  is  a  president  in  office,  he  seems  to 
have  been  placed,  with  no  very  great  propriety,  in  the 
chair  of  the  senate."  * 

^  734.  The  propriety  of  creating  the  office  of  vice 
president  will  be  reserved  for  future  consideration, 
when,  in  the  progress  of  these  commentaries,  the  con- 
stitution of  the  •  executive  department  comes  under 
review.^  The  reasons,  why  he  was  authorized  to 
preside  in  the  senate,  belong  appropriately  to  this  place. 

§  735.  There  is  no  novelty  in  the  appointment  of  a 
person  to  preside,  as  speaker,  who  is  not  a  constituent 
member  of  the  body,  over  which  he  is  to  preside.  In 
the  house  of  lords  in  England  the  presiding  officer  is 
the  lord  chancellor,  or  lord  keeper  of  the  great  seal, 

1  2  Elliot's  Debates,  359,  361 ;  3  Elliot's  Debates,  37,  38. 

9  1  Tucker's  Black.  Coram.  Appx.,  924 ;  Id.  199,  200.  —  It  is  a  some- 
what curious  circumstance  in  the  history  of  congress,  that  the  exercise 
of  the  power  of  the  vice  president  in  defeating  a  bill  for  the  apportion- 
ment of  representatives  in  1792,  has  been  censured,  because  such  a 
bill  seemed  (if  any)  almost  exclusively  fit  for  the  house  of  representa- 
tives to  decide  upon  ;*  and  that  a  like  biU,  to  which  the  senate 
interposed  a  strong  opposition,  in  183*3,  has  been  deemed  by  some  of  the 
states  so  exceptionable,  that  this  resistance  has  been  thought  worthy  of 
high  praise.  There  is  some  danger  in  drawing  conclusions  from  a  single 
exercise  of  any  power  against  its  general  utility  or  policy. 

3  See  2  Amer.  Museum,  557 ;  The  Federalist,  No.  68. 

*  1  Tack.  Black.  Comm.  App.  199,  900,  935. 
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ther  person  appointed  by  the  king's  commission ; 
if  none  such  be  so  appointed,  then  it  is  said,  that 
ords  may  elect.    But  it  is  by  no  means  necessary, 
the  person  appointed  by  the  king  should  be  a  peer 
le    realm  or   lord    of  parliament.'     Nor  has  this 
lintment  by  the  king  ever  been  complained  of,  as  a 
'ance,  nor  has  it  operated  with  inconvenience  or 
ession  in  practice.     It  is  on  the  contrary  deemed  an 
irtant  advantage,  both  to  the  officer,  and  to  the  house 
;ers,  adding  dignity  and  weight  to  the  former,  and 
ring  great  legal  ability  and  talent  in  aid  of  the  latter, 
consideration  alone  might  have  had  some  influence 
e  convention.     The  vice  president  being  himself 
en  by  the  states,  might  well  be  deemed,  in  point  of 
character,  and  dignity,  worthy  to  preside  over  the 
erations  of  the  senate,-in  which  the  states  were 
wembled  and  represented.     His  impartialily  in  the 
large  of  its  duties  might  be  fairly  presumed  ;  and 
employment  would  not  only  bring  his  character  in 
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senate  was  to  be  chosen  from  its  own  members,  the 
state,  upon  whom  the  choice  would  fall,  might  possess 
either  more  or  less,  than  its  due  share  of  influence.  If 
the  speaker  were  not  allowed  to  vote,  except  where 
there  was  an  equal  division,  independent  of  his  ovni 
vote,  then  the  state  might  lose  its  own  voice;*  if  he 
were  allowed  to  give  his  vote,  and  also  a  casting  vote, 
then  the  state  might,  in  efiect,  possess  a  double  vote. 
Either  alternative  would  of  itself  present  a  predicament 
sufficiendy  embarrassing.  On  the  other  hand,  if  no 
casting  vote  were  allowed  in  any  case,  then  the  inde- 
cision and  inconvenience  might  be  very  prejudicial  to 
the  public  interests,  in  case  of  an  equality  of  votes.* 
It  might  give  rise  to  dangerous  feuds,  or  intrigues, 
and  create  sectional  and  state  agitations.  The  smaller 
states  might  well  suppose,  that  their  interests  were  less 
secure,  and  less  guarded,  than  they  ought  to  be.  Under 
such  circumstances,  the  vice  president  would  seem  to 
be  the  most  fit  arbiter  to  decide,  because  he  would  be 
the  representative,  not  of  one  state  only,  but  of  all ;  and 
must  be  presumed  to  feel  a  lively  interest  in  promoting 
all  measures  for  the  public  good.  This  reasoning  ap- 
pears to  have  been  decisive  in  the  convention,  and  sat- 
isfactory to  the  people.'  It  establishes,  that  there  was  a 
manifest  propriety  m  making  the  arrangement  conducive 
to  the  harmony  of  the  states,  and  the  dignity  of  the 
general  government.  And  as  the  senate  possesses  the 
power  to  make  rules  for  its  own  proceedings,  there  is 
little  danger,  that  there  can  ever  arise  any  abuse  of  the 
presiding  power.  The  danger,  if  any,  is  rather  the 
other  way,  that  the  presiding  power  will  be  either 
sflendy  weakened,  or  openly  surrendered,  so  as  to  leave 

1  The  Federalist,  No.  68.  s  The  Federalist,  No.  68. 

3  2  Elliot's  Debates,  859, 860, 361 ;  3  Elliot's  Debates,  37, 38, 51, 51^ 
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ffice  little  more,  than  the  barren  honour  of  a  place, 
>ut  induencc  and  without  action. 
737.  A  question,  involving  the  authority  of  the  vice 
dent,  as  presiding  officer  in  the  senate,  has  been 
1  discussed  in  consequence  of  a  decision  recently 
;  by  that  officer.    Hitherto  the  power  of  preserving 
-  during  the  deliberations  of  the  senate  in  all  cases, 
■e  the  rules  of  the  senate  did  not  specially  prescribe 
ler  mode,  had  been  silently  supposed  to  belong  to 
vice  president,  as  an  incident  of  office.     It  bad 
r  been  doubted,  much  less  denied,  from  the  first 
[lization  of  the  senate ;  and  its  existence  had  been 
ned,  as  an  inherent  quality,  constitutionally  delegat- 
ubject  only  to  such  rules,  as  the  senate  should  from 
to  time  prescribe.     In  the  winter  session  of  1826, 
'ice  president  decided  in  effect,  that,  as  president 
e  senate,  be  had  uo  power  of  preser\ing  order,  or  of 
ig  any  member  to  order,  for  words  spoken  in  the 
se  of  debate,  upon  his  own  authority,  but  only  so  far. 
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incident  it  had.  The  power  to  put  questions,  or  to 
declare  votes,  might  just  as  well,  upon  similar  reason- 
ing, be  denied,  unless  it  was  expressly  conferred.  The 
power  of  the  senate  to  prescribe  rules  could  not  be 
deemed  omnipotent.  It  must  be  construed  with  refer- 
ence to,  and  in  connexion  with  the  power  to  preside ;  and 
the  latter,  according  to  the  common  sense  of  mankind, 
and  of  public  bodies,  was  always  understood  to  include 
the  power  to  keep  order ;  upon  the  clear  ground,  that 
the  grant  of  a  power  includes  th^  authority  to  make  it 
eflfectual,  and  also  of  self-preservation. 

§  738.  The  subject  at  that  time  attracted  a  good 
deal  of  discussion ;  and  was  finally,  as  a  practical  in- 
quiry, put  an  end  to  in  1828,  by  a  rule  made  by  the 
senate,  that  "  every  question  of  order  shall  be  decided 
by  the  president  without  debate,  subject  to  appeal  to 
the  senate."  ^  But  still  the  question,  as  one  of  consti- 
tutional right  and  duty,  Uable  to  be  regulated,  but  not  to 
be  destroyed  by  the  senate,  deserves,  and  should  re- 
ceive, the  most  profound  investigation  of  every  man 
solicitous  for  the  permanent  dignity  and  independence 
of  the  vice  presidency.* 

§  739.  The  propriety  of  entrusting  the  senate  with 
the  choice  of  its  other  officers,  and  also  of  a  president 
pro  tempore  in  the  absence  of  the  vice  president, 
or  when  he  exercises  the  office  of  president,  seems 
never  to  have  been  questioned;  and  indeed  is  so 
obvious,  that  it  is  wholly  unnecessary  to  vindicate  it. 
Confidence  between  the  senate  and  its  officers,  and 
the  power  to  make  ar  suitable  choice,  and  to  secure  a 
suitable  responsibility  for  the  faithful  discharge  of  the 
duties  of  office,  are  so  indispensable  for  the  public  good, 

^  3  American  Annual  Register,  99. 
3  See  Jefferson's  Manual,  §  15, 17. 
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the  provision  will  command  universal  assent,  as 
as  it  is  mentioned.     It  has  grown  into  a  general 
lice  for  the    vice    president  to  vacate   the  sena- 
1  chair  a  short  time  before  the  termiaalion  of  each 
ion,  in  order  to  enable  the  senate  to  choose  a 
ident  pro  tempore,  who  might  already  be  in  office, 
e  vice  president  in  the  recess  should   be  called 
he  chair  of  state.     The  practice   is   founded  in 
om  and  sound  policy,  as  it  immediately  provides 
n  exigency,  which  may  well  be  expected  to  occur 
ny    time  ;    and  prevents    the   choice    from    being 
enced    by    temporary    excitements    or    intrigues, 
ng  from  the  actual  existence  of  a  vacancy.     As  it 
eful  in  peace  to  provide  for  war;  so  it  is  likewise 
jl  in  times  of  profound  tranquillity  to  provide  for 
ical  agitations,  which  may  disturb  the  public  har- 

y- 

740.  The  next  clause  of  the  third  section  of  the 
article  respects  the  subject  of  impeachment.     It  is 
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the  general  principles  of  justice,  that  the  same  tribunal 
should  at  once  be  the  accusers  and  the  judges ;  that 
they  should  first  decide  upon  the  verity  of  the  accusa- 
tion, and  then  try  the  oflfenders.^  The  first  object  in 
the  administration  of  justice  is,  or  ought  to  be,  to  se- 
cure an  impartial  trial  This  is  so  fundamental  a 
rule  in  all  republican  governments,  that  it  can  reqmre 
litde  reasoning  to  support  it ;  and  the  only  surprise  is, 
that  it  could  ever  have  been  overlooked. 

§  742.  The  practice  of  impeachments  seems  to  have 
been  originaUy  derived  into  the  common  law  from  the 
Grermans,  who,  in  their  great  councils,  sometimes  tried 
capital  accusations  relating  to  the  public.  Licet  apud 
concilium  acctisare,  quoque  et  discrimen  capitis  intendere.^ 
When  it  was  adopted  in  England,  it  received  material 
improvements.  In  Germany,  and  also  in  the  Grecian 
and  Roman  republics,  the  people  were,  at  the  same  time, 
the  accusers  and  the  judges  ;  thus  trampling  down,  at 
the  outset,  the  best  safeguards  of  the  rights  and  lives  of 
the  citizens.^  But  in  England,  the  house  of  commons 
is  invested  with  the  sole  power  of  impeachment,  and  the 
house  of  lords  with  the  sole  power  of  trial.  Thus,  a 
tribunal  of  high  dignity,  independence,  and  intelligence, 
and  not  likely  to  be  unduly  swayed  by  the  influence  of 
popular  opinion,  is  established  to  protect  the  accused, 
and  secure  to  him  a  favourable  hearmg.^  Montesquieu 
has  deemed  such  a  tribunal  worthy  of  the  highest 
praise.^  Machiavel  has  ascribed  the  ruin  of  the  repub- 
lic of  Florence  to  the  want  of  a  mode  of  providing  by 

1  Rawle  on  Const  ch.  22,  p.  209,  210. 

»  4  Black.  Comm.  260 ;  Tacit  de  Morib.  Germ.  12, 

3  4  Black.  Comm.  261 ;  2  Wilson's  Law  Lect  164, 165, 166. 

4  4  Black.  Comm.  261 ;  but  see  Paley's  Moral  Philosophy,  B.  6,  ch.8; 
1  Wilson's  Law  Lect  450, 451. 

3  Monteoq.  Spirit  of  Laws,  B.  11,  ch.  6. 
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impeachment  against  those,  who  oflfend  against  the 
state.  An  American  commentator  has  hazarded  the 
extraordinary  remark,  that,  "  If  the  want  of  a  proper 
tribunal  for  the  trial  of  impeachments  can  endanger  the 
liberties  of  the  United  States,  some  future  Machiavel 
may  perhaps  trace  their  destruction  to  the  same 
source."  ^  The  model,  from  which  the  national  court  of 
impeachments  is  borrowed,  is,  doubtless,  that  of  Great 
Britain  ;  and  a  similar  constitutional  distribution  of  the 
power  exists  in  many  of  the  state  governments.* 

^  743.  The  great  objects,  to  be  attamed  in  the  selec- 
tion of  a  tribunal  for  the  trial  of  impeachments,  are, 
impartiality,  integrity,  intelligence,  and  independence. 
If  either  of  these  is  wanting,  the  trial  must  be  radically 
imperfect.  To  ensure  impartiality,  the  body  must  be 
in  some  degree  removed  from  popular  power  and  pas- 
sions, from  the  influence  of  sectional  prejudice,  and  from 
the  more  dangerous  influence  of  mere  party  spirit.  To 
secure  integrity,  there  must  be  a  lofty  sense  of  duty,  and 
a  deep  responsibility  to  future  times,  as  well  as  to  God. 
To  secure  intelligence,  there  must  be  age,  experience, 
and  high  intellectual  powers,  as  well  as  attainments. 
To  secure  independence,  there  must  be  numbers,  as 
well  as  talents,  and  a  confidence  resulting  at  once  from 
permanency  of  place,  and  dignity  of  station,  and  enlight- 
ened patriotism.  Does  the  senate  combine,  in  a  suita- 
ble degree,  all  these  qualifications  ?  Does  it  combine 
them  more  perfectly,  than  any  other  tribunal,  which 
could  be  constituted  ?  What  other  tribunal  could  be 
entrusted  with  the  authority  ?  These  are  questions  of 
the  highest  importance,  and  of  the  most  frequent  occur- 
ren(!e.     They  arose  in  the  convention,  and  underwent 

>  1  Tucker's  Black.  Coram.  App.  348. 
9  The  Federalist,  No.  65,  66. 
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a  full  discussion  there.  They  were  again  deliberately 
debated  in  the  state  conventions  ;  and  they  have  been 
at  various  times  since  agitated  by  jurists  and  statesmen, 
and  political  bodies.  Few  parts  of  the  constitution 
have  been  assailed  with  more  vigour ;  and  few  have 
been  defended  with  more  ability.  A  learned  commen- 
tator, at  a  considerable  distance  of  time  after  the  adop- 
tion of  the  constitution,  did  not  scruple  to  declare,  that 
it  was  a  most  inordinate  power,  and  in  some  instances 
utterly  incompatible  with  the  other  functions  of  the  sen- 
ate ;  *  and  a  similar  opinion  has  often  been  propagated 
with  an  abundance  of  zeal.*  The  journal  of  the  con- 
vention bears  testimony  also  to  no  inconsiderable  diver- 
sity of  judgment  on  the  subject  in  that  body. 

§  744.  The  subject  is  itself  full  of  intrinsic  difficulty 
in  a  government  purely  elective.  The  jurisdiction  is 
to  be  exercised  over  offences,  which  are  committed  by 
public  men  in  violation  of  their  public  trust  and  duties. 
Those  duties  are,  in  many  cases,  political ;  and,  indeed, 
in  other  cases,  to  which  the  power  of  impeachment  will 
probably  be  applied,  they  will  respect  functionaries  of  a 
high  character,  where  the  remedy  would  otherwise  be 
wholly  inadequate,  and  the  grievance  be  incapable  of  re- 
dress. Strictly  speaking,  then,  the  power  partakes  of  a 
political  character,  as  it  respects  injuries  to  the  society 
in  its  political  character ;  and,  on  this  account,  it  requires 
to  be  guarded  in  its  exercise  against  the  spirit  of  faction, 
the  intolerance  of  party,  and  the  sudden  movements  of 
popular  feeling.  The  prosecution  will  seldom  fail  to 
agitate  the  passions  of  the  whole  community,  and  to 

1  1  Tucker's  Block.  Coram.  App.  200 ;  Id.  335,  3:36,  337. 

^  2  Amer.  Museum,  549 ;  3  Amer.  Museum,  71 ;  The  Federalist,  No. 
65,  66 ;  1  Tuck.  Black.  Comm.  App.  337 ;  Jour,  of  Convention,  Supple- 
ment, p.  4k5,  437. 
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divide  it  into  parties,  more  or  less  friendly,  or  hostile 
to  the  accused.  The  press,  with  its  unsparing  vi^- 
lance,  will  arrange  itself  on  either  side,  to  control,  and 
influence  public  opinion ;  and  there  will  always  be  some 
danger,  that  the  decision  will  be  regulated  more  by  the 
comparative  strength  of  parties,  than  by  the  real  proofs 
of  innocence  or  guilt.^ 

^  745.  On  the  other  hand,  the  delicacy  and  magni- 
tude of  a  trust,  which  so  deeply  concerns  the  political 
existence  and  reputation  of  every  man  engaged  in  the 
administration  of  public  affairs,  cannot  be  overlocdted*' 
It  ought  not  to  be  a  power  so  operative  and  instant, 
that  it  may  intimidate  a  modest  and  conscientious 
statesman,  or  other  functionary  from  accepting  oflSce ; 
nor  so  weak  and  torpid,  as  to  be  capable  of  lulling  offend- 
ers into  a  general  security  and  indifference.  The  diffi- 
culty of  placing  it  rightly  in  a  government,  resting  en- 
tirely on  the  basis  of  periodical  elections,  will  be  more 
strikingly  perceived,  when  it  is  considered,  that  the 
ambitious  and  the  cunning  will  often  make  strong  accu- 
sations against  public  men  the  means  of  their  own  ele- 
vation to  office ;  and  thus  give  an  impulse  to  the  power 
of  impeachment,  by  pre-occupying  the  public  opinion* 
The  convention  appears  to  have  been  very  strongly  im- 
pressed with  the  difficulty  of  constituting  a  suitable 
tribunal ;  and  finally  came  to  the  result,  that  the  senate 
was  the  most  fit  depositary  of  this  exalted  trust  In  so 
doing,  they  had  the  example  before  them  of  several  of 
the  best  considered  state  constitutions ;  and  the  exam- 
ple, in  some  measure,  of  Great  Britain.  The  most  stren- 
uous opponent  cannot,  therefore,  allege,  that  it  was  a 

rash  and  novel  experiment ;  the  most  unequivocal  friend 

__■■■_ — •^ 

1  'fhe  Federaliflt,  No.  65. 

>  The  FederaUst,  No.  65  ;  2  WUson's  Law  Lect.  165. 
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must,  at  the  same  time,  admit,  that  it  is  not  free  from 
all  plausible  objections.^ 

§  746.  It  will  be  well,  therefore,  to  review  the 
ground,  and  ascertain,  how  far  the  objections  are  well 
founded  ;  and  whether  any  other  scheme  would  have 
been  more  unexceptionable.  The  principal  objections 
were  as  follows  :  (1.)  That  the  provision  confounds  the 
legislative  and  judiciary  authorities  in  the  same  body, 
in  violation  of  the  well  known  maxim,  which  requires  a 
separation  of  them.  (2.)  That  it  accumulates  an  undue 
proportion  of  power  in  the  senate,  which  has  a  tenden- 
cy to  make  it  too  aristocratic.  (3.)  That  the  efficiency 
of  the  court  will  be  impaired  by  the  cu^cumstances,  that 
the  senate  has  an  agency  in  appointment  to  office. 
(4.)  That  its  efficiency  is  still  further  impaired  by  its 
participation  in  the  functions  of  the  treaty-making  pow- 
er.^ 

^  747.  The  first  objection,  which  relates  to  the  sup- 
posed necessity  of  an  entire  separation  of  the  legisla- 
tive and  judicial  powers,  has  been  already  discussed  in 
its  most  general  form  in  another  place.  It  has  been 
shown,  that  the  maxim  does  not  apply  to  partial  inter- 
mixtures of  these  powers ;  and  that  such  an  intermix- 
ture is  not  only  unobjectionable,  but  is,  in  many  cases, 
indispensable  for  the  purpose  of  preserving  the  due 
independence  of  the  diflferent  departments  of  govern- 
ment, and  their  harmony  and  healthy  operation  in  the 
advancement  of  the  public  interests,  and  the  preserva- 
tion of  the  public  liberties.'  The  question  is  not  so 
much,  whether  any  intermixture  is  allowable,  as  wheth- 
er the  intermixture  of  the  authority  to  try  impeach- 
ments with  the  other  functions  of  the  senate  is  salutary 

1  The  Federalist,  No.  65,66.  <  Id.  No.  66. 

3  Ante,  voL  ii.  §  524  to  540 ;  Rawle  on  Constitution,  ch.  22,  p.  212. 
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Lseful.  Now,  some  of  these  functions  constitute 
lind  reason  for  Ihe  investment  of  the  power  in  this 
Lh.  The  offences,  which  the  power  of  impeach- 
Jt  is  designed  principally  to  reach,  are  those  of  a 
■cal,  or  of  a  judicial  character.     They  are  not  those, 

1  lie  within  the  scope  of  the  ordinary  municipal 
prudence  of  a  country.     They  are  founded  on  dif- 

t  principles;  are  governed  by  different  maxims; 
liirected  to  different  objects  ;  and  require  different 
fedies  from  those,  which  ordinaj'ily  apply  to  crimes.' 

r  as  they  are  of  a  judicial  character,  it  is  obviously 

;  safe  to  the  public  to  confide  them  to  the  senate, 

1  a  mere  court  of  law.     The  senate  may  be  pre- 

i  always  to  contain  a  number  of  distinguished 

|rers,  and  probably  some  persons,  who  have  held 

jjial  stations.     At  the  same  time  they  will  not  have 

I  undue  and  immediate  sympathy  with  the  accused 

that  common  professional,  or  coqjoration  spirit, 

|h  is  apt  to  pervade  those,  who  are  engi 


CH.    X.]  '       THE  SENATE.  221 

and  scrutinize  the  charges  against  the  accused ;  and,  on 
the  other  hand,  their  connection  with,  and  dependence 
on,  the  states,  will  make  them  feel  a  just  regard  for  the 
defence  of  the  rights,  and  the  interests  of  the  states 
and  the  people.  And  this  may  properly  lead  to  anoth- 
er remark;  that  the  power  ofimpeachment  is  peculiarly 
well  fitted  to  be  left  to  the  final  decision  of  a  tribunal 
composed  of  representatives  of  all  the  states,  having  a 
common  interest  to  maintain  the  rights  of  all ;  and  yet, 
beyond  the  reach  of  local  and  sectional  prejudices. 
Surely,  it  will  not  readily  be  admitted  by  the  zealous 
defenders  of  state  rights  and  state  jealousies,  that  the 
power  is  not  safe  in  the  hands  of  all  the  states,  to  be 
used  for  their  own  protection  and  honour. 

^  749.  The  next  objection  regards  the  undue  accu- 
mulation of  power  in  the  senate  from  this  source  connect- 
ed with  other  sources.  So  far  as  any  other  powers  are 
incompatible  with,  and  obstructive  of,  the  proper  exer- 
cise of  the  power  of  impeachment,  they  will  fall  under 
consideration  under  another  head.  But  it  is  not  easy  to 
perceive,  what  the  precise  nature  and  extent  of  the  ob- 
jection is.  What  is  the  due  measure  or  criterion  of 
power  to  be  given  to  the  senate  ?  What  is  the  stan- 
dard, which  is  to  be  assumed  1  If  we  are  to  regard 
theory,  no  power  in  any  department  of  government  is 
undue,  which  is  safe  and  useful  in  its  actual  operations, 
which  is  not  dangerous  in  its  form,  or  too  wide  in  its 
extent.  It  is  incumbent,  then,  on  those,  who  press  the 
objection,  to  establish,  by  some  sound  reasoning,  that 
the  power  is  not  safe,  but  mischievous  or  dangerous.* 
Now,  the  power  of  impeachment  is  not  one  expected 
in  any  government  to  be  in  constant  or  frequent  exer- 
cise.    It  is  rather  intended  for  occasional  and  extraor- 


^  The  Federalist,  No.  66. 
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dinary  cases,  where  a  superiour  power,  acting  for  the. 
whole  pebple,  is  put  into  operation  to  protect  their  rights, 
and  to  rescue  their  liberties  from  violation.  Such  a 
power  cannot,  if  its  actual  exercise  is  properly  guarded, 
in  the  hands  of  functionaries,  responsible  and  wise,  be 
justly  said  to  be  unsafe  or  dangerous ;  unless  we  are  to 
say,  that  no  power,  which  is  liable  to  abuse,  should  be, 
under  any  circumstances,  delegated.  The  senators  can- 
not be  presumed  in  ordinary  decency,  not  to  be  a  body 
of  sufficient  wisdom  to  be  capable  of  executing  the 
power ;  and  their  responsibility  arises  from  the  moder- 
ate duration  of  their  office,  and  then*  general  stake  m  the 
interests  of  the  community,  as  well  as  their  own  aetkSe 
of  duty  and  reputation.  If,  passing  from  theory,  resbft 
is  had  to  the  history  of  other  governments,  there  is  no 
reason  to  suppose,  that  the  possession  of  the  power  rf 
trying  impeachments  has  ever  been  a  source  of  undue 
aristocratical  authority,  or  of  dangerous  influence.  The 
history  of  Great  Britain  has  not  established,  that  (ht 
house  of  lords  has  become  a  dangerous  depositary  of 
influence  of  any  sort  from  its  being  a  high  court  of  im- 
peachments. If  the  power  of  impeachment  has  ever 
been  abused,  it  has  not  trampled  upon  popular  rights. 
If  it  has  struck  down  high  victims,  it  has  followed,  rath- 
er than  led,  the  popular  opinion.  If  it  has  been  aA 
instrument  of  injustice,  it  has  been  from  yielding  too 
much,  and  not  too  little.  If  it  has  sometimes  suffered 
an  offender  to  escape,  it  has  far  more  frequently  puri- 
flied  the  fountains  of  justice,  and  brought  down  the 
favourite  of  courts,  and  the  perverter  of  patronage  to 
public  humiliation  and  disgrace.  And  to  bring  the  case 
home  to  our  own  state  governments,  the  power  in  our 
state  senates  has  hitherto  been  without  danger,  though 
certainly  not  without  efficiency. 
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^  750.  The  next  objection  is,  that  the  power  is  not 
efficient  or  safe  in  connexion  with  the  agency  of  the 
senate  in  appointments.  The  argument  is,  that  sena- 
tors, who  have  concurred  in  an  appointment,  will  be 
too  indulgent  judges  of  the  conduct  of  the  men,  in 
whose  efficient  creation  they  have  participated.*  The 
same  objection  lies  with  equal  force  against  all  govern- 
ments, which  entrust  the  power  of  appointment  to  any 
persons,  who  have  a  right  to  remove  them  at  pleasure. 
It  might  in  such  cases  be  urged,  that  the  favouritism 
of  the  appointor  would  always  screen  the  misbehaviour 
of  the  appointees.  Yet  no  one  doubts  the  fitness  of 
entrusting  such  a  power ;  and  confidence  is  reposed, 
and  properly  reposed,  in  the  character  and  responsi- 
bility of  those,  who  make  the  appointment.'  The  ob- 
jection is  greatly  diminished  in  its  force  by  the  consid- 
eration, that  the  senate  has  but  a  slight  participation  in 
the  appointments  to  office.  The  president  is  to  nomi- 
nate and  appoint;  and  the  senate  are  called  upon 
merely  to  confirm,  or  reject  the  nomination.  They 
have  no  right  of  choice;  and  therefore  must  feel  less 
solicitude,  as  to  the  individual,  who  is  appointed.^  But^ 
in  fact,  the  objection  is  itself  not  well  founded ;  for  it 
will  rarely  occur,  that  the  persons,  who  have  concurred 
in  the  appointment,  will  be  members  of  the  senate  at 
the  time  of  the  trial.  As  one  third  is,  or  may  be, 
changed  every  two  years,  the  case  is  highly  improba- 
ble ;  and  still  more  rarely  can  the  fact  of  the  appoint- 
ment operate  upon  the  mmds  of  any  considerable  num- 
ber of  the  senators.  What  possible  operation  could  it 
have  upon  the  judgment  of  a  man  of  reasonable  intelli- 
gence and  integrity,  that  he  had  assented  to  the  ap- 

i  The  Federalist,  No.  6aid.        »  No.  66.       3  Id.  No.  66. 
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tment  of  any  individual,  of  whom  he  ordinarily 
d  have  bllle,  or  no  personal  knowledge,  and   !□ 
se  appointment  he  had  concmred  upon  the  jodg- 
t  and  recommendation  of  others'!     Such  an  influ- 
:  is  too  remote  to  be  of  much  weight  in  human 
rs;  and  if  it  exists  at  all,  it  is  too  common  to  form 
it  exception  to  the  competency  of  any  forum. 
751.  The  next  objection  is  to  the  inconvenience 
le  union  of  the  power  with  that  of  making  treaties. 
IS  been  strongly  urged,  that  ambassadors  are  ap- 
ted  by  the  president,  with  the  concurrence  of  the 
te;  and  if  he  makes  a  treaty,  which  is  ratified  by 
thirds  of  the  senate,  however  corrupt  or  excep- 
ible  his  conduct  may  have  been,  there  can  be  little 
ce  of  redress  by  an  impeachment.     If  the  treaty 
ititied,  and  the  minister  be  impeached  forconclud- 
t,  because  it  is  derogatory  to  the  honour,  the  inler- 
or  perhaps  to  the  sovereignty  of  the  nation,  who 
^aid^r^^b^ii^udge^^Th^^enate^^^^ 
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it  against  the  propriety  of  any  delegation  of  the  power, 
which  in  such  a  case  might  be  abused.  This  is  not 
just  reasoning  in  any  case ;  and  least  of  all  in  cases 
respecting  the  polity  and  organization  of  governments ; 
for  in'  all  such  cases  there  must  be  power  reposed  in 
some  person  or  body ;  and  wherever  it  is  reposed,  it 
may  be  abused.  Now,  the  case  put  is  either  one,  where 
the  senate  has  ratified  an  appointment  or  treaty,  inno- 
cently believing  it  to  be  unexceptionable,  and  beneficial 
to  the  country ;  or  where  the  senate  has  corruptly  rati- 
fied it,  and  basely  betrayed  their  trust.  In  the  former 
case,  the  senate  having  acted  with  fidelity,  according 
to  their  best  sense  of  duty,  would  feel  no  sympathy  for 
a  corrupt  executive  or  minister,  who  had  acted  with 
fraud  or  dishonour  unknown  to  them.  If  the  treaty 
were  good,  they  might  still  desire  to  punish  those,  who 
had  acted  basely  or  corruptly  in  negotiating  it  If  bad, 
they  would  feel  indignation  for  the  imposition  practised 
upon  them  by  an  executive,  or  minister,  in  whom  they 
placed  confidence,  instead  of  sympathy  for  his  mis- 
conduct. They  would  feel,  that  they  had  been  betray- 
ed into  an  error ;  and  would  rather  have  a  bias  against, 
than  in  favour  of  the  deceiver. 

§  763.  If,  on  the  other  hand,  the  senate  had  cor- 
ruptly assented  to  the  appointment  and  treaty,  it  is 
certain,  that  there  would  remain  no  effectual  remedy 
by  impeachment,  so  long  as  the  same  persons  remained 
members  of  the  senate.  But  even  here,  two  years 
might  remove  a  large  number  of  the  guilty  conspirators ; 
and  public  indignation  would  probably  compel  the  re- 
signation of  all.  But  is  such  a  case  supposable  ?  If  it 
be,  then  there  are  others  quite  within  the  same  range 
of  supposition,  and  equally  mischievous,  for  which  there 
can  be  no  remedy.    Suppose  a  majority  of  the  senate, 
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)use  of  representatives,  corruptly  pass  any  law,  ot 
te  the  conslilution,  where  is  the  remedy?     Sup- 

the  house  of  representatives  carry  into  effect  and 
opriate  money  corruptly  in  aid  of  such  a  corrupt 
y,  where  is  the  remedy  ?  Why  might  it  not  be  as 
urged,  that  the  house  of  representatives  ought  not 
;  entrusted  with  the  power  of  impeachment,  be- 
e  they  might  corruptly  concur  with  the  executive 
I  mjurious  or  unconstitutional  measure?  or  might 
ipdy  aid  the  executive  in  negotiating  a  treaty  by 
ic  resolves,  or  secret  instructions?  The  truth  is, 
all  arguments  of  this  sort,  which  suppose  a  combi- 
n  of  the  public  functionaries  to  destroy  the  hberty 
e  people,  and  the  powers  of  the  government,  are 
Ktravagant,  that  they  go  to  the  overthrow  of  all  del- 
ed power ;  or  they  are  so  rare,  and  remote  in  prac- 

that  they  ought  not  to  enter,  as  elements,  into  any 
;ture  of  a  free  government.  The  constitution  sup- 
s^ha^netwnaj^^niste^vil^joweiMindeye^^^ 
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Other  and  better  practical  scheme  for  the  trial  of  im- 
peachments can  be  devised.  One  scheme  might  be  to 
entrust  it  to  the  Supreme  Court  of  the  United  States ; 
another,  to  entrust  it  to  that  court,  and  the  senate  jomtly ; 
a  third,  to  entrust  it  to  a  special  tribunal  appointed  per- 
manently, or  temporarily  for  the  purpose.  If  it  shall 
appear,  that  to  all  of  these  schemes  equally  strong  ob- 
jections may  be  made,  (and  probably  none  more  imex- 
ceptionable  could  be  suggested,)  the  argument  in  favour 
of  the  senate  will  acquire  more  persuasive  cogency. 

§  766.  First,  the  entrusting  of  the  trial  of  impeach- 
ments to  the  Supreme  Court.  This  was,  in  fact,  the 
original  project  in  the  convention.*  It  was  at  first 
agreed,  that  the  jurisdiction  of  the  national  judiciary 
should  extend  to  impeachments  of  national  oflScers.* 
Afterwards  this  clause  was  struck  out ; '  and  the  power 
to  impeach  was  given  to  the  house  of  representatives ;  ^ 
and  the  jurisdiction  of  the  trial  of  impeachments  was 
also  given  to  the  Supreme  Court.^  Ultimately,  the 
same  jurisdiction  was  assigned  to  the  senate  by  the 
vote  of  nine  states  against  two.® 

^  766.  The  principal  reasons,  which  prevailed  in 
the  convention  in  favour  of  the  final  decision,  and  against 
vesting  the  jurisdiction  in  the  Supreme  Court,  may 
fsdrly  be  presumed  to  have  been  those,  which  are  stated 
in  the  Federalist.  Its  language  is  as  follows :  "  Where 
else,  than  in  the  senate,  could  have  been  found  a  tribu- 
nal sufl[iciently  dignified,  or  sufficiently  independent  ? 
What  other  body  would  be  likely  to  feel  confidence 
enough  in  its  own  situation,  to  preserve,  unawed  and 

1  Journal  of  Convention,  69, 121, 137,  189,  217,  226,  324,  325,  32G, 

344  346. 
«'ld.  69, 121, 137.       3  Id.  189.       <  Id.  217, 23S.       5  Id.  226. 
«  Journal  of  Con?ention,  324, 326, 346. 
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iiluenced,  the  necessary  impartiality  between  an  in- 

|Iual  accused,  and  the  representatives  of  the  people, 

iccusers'!     Could  the  Supreme   Court  have  been 

1  upon,  as  answering  this  description?    It  is  much 

3  doubted,  whether  the  members  of  that  tribunal 

lid,  at  all  times,  be  endowed  with  so  eminent  a  por- 

1  of  fortitude,  as  would  be  called  for  in  the  exercise 

p  difficult  a  task.    And  it  is  still  more  to  be  doubted, 

'  they   would  possess  a  degree   of  credit  and 

lority,  which  might,  on  certain  occasions,  be  indis- 

lable  towards  reconciling  the  people  to  a  decision, 

Eh  should  happen  to  clash  with  an  accusation  brought 

immediate  representadves.     A  deficiency  in 

Irst  would  be  fatal  to  the  accused ;  in  the  last,  dan- 

s  to  the  public  tranquillity.     The  hazard  in  both 

:  respects  could  only  be  avoided  by  rendering  that 

naJ  more  numerous,  than  would  consist   with  a 

lonable  attention  to  economy.     The  necessity  of  a 

lerous  court  for  the  trial  of  impeachments  i. 
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§  767.  "  There  remains  a  further  consideration,  which 
will  not  a  little  strengthen  this  conclusion.  It  is  this. 
The  punishment,  which  may  be  the  consequence  of 
conviction  upon  impeachment,  is  not  to  terminate  the 
chastisement  of  the  offender.  After  having  been  sen- 
tenced.to  a  perpetual  ostracism  from  the  esteem,  and 
confidence,  and  honours,  and  emoluments  of  his  coun- 
try, he  will  still  be  liable  to  prosecution  and  punishment 
in  the  ordinary  course  of  law.  Would  it  be  proper, 
that  the  persons,  who  had  disposed  of  his  fame,  and  his 
most  valuable  rights,  as  a  citizen,  in  one. trial,  should,  in 
another  trial,  for  the  same  offence,  be  also  the  disposers 
of  his  life  and  fortune  ?  Would  there  not  be  the  greatest 
reason  to  apprehend,  that  error  in  the  first  sentence 
would  be  the  parent  of  error  in  the  second  sentence  1 
That  the  strong  bias  of  one  decision  would  be  apt  to 
overrule  the  influence  of  any  new  lights,  which  might 
be  brought  to  vary  the  complexion  of  another  decision  ? 
Those,  who  know  any  thing  of  human  nature,  will  not 
hesitate  to  answer  these  questions  in  the  affirmative ; 
and  will  be  at  no  loss  to  perceive,  that  by  making  the 
same  persons  judges  in  both  cases,  those,  who  might 
happen  to  be  the  objects  of  prosecution,  would,  in  a 
great  measure,  be  deprived  of  the  double  security  in- 
tended them  by  a  double  trial.  The  loss  of  life  and 
estate  would  often  be  virtually  included  in  a  sentence, 
which  in  its  terms  imported  nothing  more,  than  dis- 
mission from  a  present,  and  disqualification  for  a  fu- 
ture office.  It  may  be  said,  that  the  intervention  of 
a  jury  in  the  second  instance  would  obviate  the  danger. 
But  juries  are  fi'equendy  influenced  by  the  opinions  of 
judges.  They  are  sometimes  induced  to  find  special 
verdicts,  which  refer  the  main  question  to  the  decision 
of  the  court.    Who  would  be  willing  to  stake  his  life 
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.  his  estate  upon  a  verdict  of  a  jury  acting  under 
auspices  of  judges,  who  had  predetermined  his 
Itl"' 

1  758.  That  there  is  great  force  in  this  reasoning  all 
sons  of  common  candour  must  allow  ;  that  it  is  in 
ry  respect  satisfactory  and  unanswerable,  has  been 
jed,  and  may  be  fairly  questioned.     That  part  of  it, 
ch  is  addressed  to  the  trial  at  law  by  the   same 
^es  might  have  been  in  some  degree  obviated  by 
fiding  the  jurisdiction  at  law  over  the  offence  (as  in 
it  is  now  confided)  to  an  inferior  tribunal,  and  es- 
Ung  any  judge,  who  sat  ^t  the  impeachment,  torn 
ng  in  the  court  of  trial.     Still,  however,  it  cannot  be 
ied,  that  even  in  such  a  case  the  prior  judgment  of 
Supreme  Court,  if  an  appeal  to  it  were  not  allow- 
;,  would  have  very  great  weight  upon  the  minds  of 
rior  Judges,     But  that  part  of  the  reasoning,  which 
iddressed  to  the  importance  of  numbers  in  giving 
gh^^th^decision^iK^sDeciall^hat^hicl^^^ 
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trial    Are  all  the  confidence,  all  the  firmness,  and  all 
the  impartiality  of  that  court,  supposed  to  be  concentred 
in  the  chief  justice,  and  to  reside  in  his  breast  only  ? 
If  that  court  could  not  be  relied  on  for  the  trial  of  im- 
peachments, much  less  would  it  seem  worthy  of  reliance 
for  the  determination  of  any  question  between  the 
United  States  and  a  particular  state;  much  less  to 
decide  upon  the  life  and  death  of  a  person,  whose 
crimes  might  subject  him  to  impeachment,  but  whose 
influence  might  avert  a  conviction.     Yet  the  courts  of 
the  United  States,  are  by  the  constitution  regarded,  as 
the  proper  tribunals,  where  a  party,  convicted  upon  an 
impeachment,  may  receive  that  condign  punishment, 
which  the  nature  of  his  crimes  may  require ;  for  it  must 
not  be  forgotten,  that  a  person,  convicted  upon  an  im- 
peachment, will  nevertheless  be  liable  to  indictment, 
trial,  judgment,  and  punishment  according  to  law,  &c. 
The  question,  then,  might  be  retorted ;  can  it  be  sup- 
posed, that  the  senate,  a  part  of  whom  must  have  been 
either  particeps  criminis  with  the  person  impeached,  by 
advising  the  measure,  for  which  he  is  to  be  tried,  or 
must  have  joined  the  opposition  to  that  measure,  when 
proposed  and  debated  in  the  senate,  would  be  a  more 
independent,  or  a  more  unprejudiced  tribunal,  than  a 
court,  composed  of  judges,  holding  their  offices  during 
good  behaviour ;  and  who  could  neither  be  presumed 
to  have  participated  in  the  crime,  nor  to  have  prejudged 
the  criminal  ?  "  * 

§  769.  This  reasoning  also  has  much  force  in  it; 
but  in  candour  also  it  must  be  admitted  to  be  not 
wholly  unexceptionable.  That  part,  which  is  addressed 
to  the  circumstance  of  the  chief  justice's  presiding  at 
the  trial  of  the  president  of  the  United  States,  was  (as 

1  1  Tuck.  Black.  Comm.  App.  237. 
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ihall  hereafter  see)  not  founded  on  any  supfwsitioii, 
the  chief  justice  would  be  superior  in  confidence, 
firmness,  and  imparl iaiity,  lo  the  residue  of  the 
es,    (though    in    talenis  and    public   respect,    and 
lirements,   he    might    fairly     be    presumed     their 
Tlor;)  but  on  the  necessity  of  excluding  the  vice 
ident  from  the  chair,  when  he  might  have  a  mani- 
interest,  which  would  destroy  his  impartiality.    That 
which  is  addressed  to  the  supposition  of  the  sena- 
being  parlicipes  criminis,  is  siill  more  excepiiona- 
for  it  is  not  only  incorrect  to  affirm,  that  the 
tors  must  be,  in  such  a  predicament,  but  in  all 
ability  the  senators    would,    in    almost  all  cases, 
wilhout    any    pariicipation    in    the    offence.     The 
Lces,   which    would    be    generally    prosecuted    by 
;achment,  would  be  those  only  of  a  high  character, 
belonging  to  persons  in  eminent  stations, — such 
head  of  department,  a  foreign  minister,  a  judge. 
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important  in  the  discharge  of  judicial  duties^  that  they 
rarely  carry  with  them  any  strong  popular,  favour,  or 
popular  influence.  The  influence,  if  any,  is  of  a  differ-* 
ent  sort,  arising  from  digiiity  of  life  and  conduct,  absti-» 
nence  from  political  contests,  exclusive  devotion  to  the 
advancement  of  the  law,  and  a  firm  administration  of 
justice ;  circumstances,  which  are  felt  more  by  the  pro- 
fession, than  they  can  be  expected  to  be  praised  by  the 
public. 

^  760.  Besides ;  it  ought  not  to  be  overlooked,  that 
such  an  additional  accumulation  of  power  in  the  judicial 
department  would  not  only  furnish  pretexts  for  clamour 
against  it,  but  might  create  a  general  dread  of  its  influ- 
ence, which  could  hardly  fail  to  disturb  the  salutary 
effects  of  its  ordinary  functions.*  There  is  nothing,  of 
which  a  free  people  are  so  apt  to  be  jealous,  as  of  the 
existence  of  political  functions,  and  political  checks,  in 
those,  who  are  not  appointed  by,  and  made  direedy 
responsible  to  themselves.  The  judicial  tenure  of  office 
during  good  behaviour,  though  in  some  respects  most 
favourabl^or  an  independent  discharge  of  these  func^ 
tions  and  checks,  is  at  the  same  time  obnoxious  to 
some  strong  objections,  as  a  remedy  for  impeachable 
offences. 

§  761.  There  are,  however,  reasons  of  great  weighti 
besides  those,  which  have  been  already  alluded  to, 
which  fully  justify  the  conclusion,  that  the  Supreme 
Court  is  not  the  most  appropriate  tribunal  to  be  invest- 
ed with  authority  to  try  impeachments. 

§  762.  In  the  first  place,  the  nature  of  the  fimctions 
to  be  performed.  The  offences,  to  which  the  power  of 
impeachment  has  been,  and  is  ordinarily  applied,  as  a 
remedy,  are  of  a  politicalcharacter;     Wot  buF  that 


1  The  Federalist,  No.  65. 
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i  of  a  Strictly  legal  character  fall  within  the  scope 

be  power,  (for,  as  we  shall  presently  see,  treason, 

,  and  olher  high  crimes  and  misdemeanours  are 

■essly  withia  it ;)  but  that  it  has  a  more  enlarged 

ration,  and  rgacbeSj  _w_hat  are  aptl^enned,  politjcal 

bees,  growing  out  of  personal  misconduct,  or  gross 

Ject,  or  usurpation,  or  habitual  disregard  of  the  puH- 

Bnterests,  in  the  discharge  of  the  duties  of  political 

These  are  so  various  in  theu  character,  and  so 

Ifinable  in  their  actual  involutions,  that  it  is  almost 

pssible  to  provide  systematically  for  them   by  posi- 

1  law.     They  must  be  examined  upon  very  broad 

I  comprehensive  principles  of  public  policy  and  duty. 

r  must  be  judged  of  by  the  habits,  and  rules,  and 

fciples  of  diplomacy,  of  departmental  operations  and 

bgements,  of  parliamentary  practice,  of  executive 

joms   and   negotiations,  of  foreign,   as    well  as  of 

!tic  political  movements ;  and  in  short,  by  a  great 

f  of  circumstances,  as  well  those,  which  aggravate, 
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oes  at  common  law  are  ill  adapted  to  impeachments. 
The  very  habits  growing  out  of  judicial  emjdojrments ; 
the  rigid  manner,  in  which  the  discretion  of  judges  is 
limited,  and  fenced  in  on  all  sides,  in  order  to  protect 
persons  accused  of  crimes  by  rules  and  precedents  ; 
and  the  adherence  to  technical  principles,  which,  per- 
haps, distinguishes  this  branch  of  the  law,  more  than 
any  other,  are  all  ill  adapted  to  the  trial  of  political  ^  of- 
fences in  the  broad  course  of  impeachments.  And.  it 
has  been  observed  with  great  propriety,  that  a  tribunal 
of  a  liberal  and  comprehensive  character,  confined,,  as 
litde  as  possible,  to  strict  forms,  enabled  to  continue  its 
session  as  long,  as  the  nature  of  the  law  may  require, 
qualified  to  view  the  charge  in  all  its  bearings  and  de- 
pendencies, and  to  appropriate  on  sound  principlea  of 
public  policy  the  defence  of  the  accused,  seems  mdis- 
pensable  to  the  value  of  the  trial.*  The  history  of  im- 
peachments, both  in  England  and  America,  justifies  the 
remark.  There  is  little  technical  in  the  mode  of  pro- 
ceeding ;  the  charges  are  sufficiently  clear,  and  yet  in 
a  general  form  ;  there  are  few  exceptions,  which,  arise 
in  the  application  of  the  evidence,  which  grow  out  of 
mere  technical  rules,  and  quibbles.  And  it  has  repeat- 
edly been  seen,  that  the  functions  have  been  better  un- 
derstood, and  more  liberally  and  justly  expounded  by 
statesmen,  than  by  mere  lawyers.  An  illustrious  .in- 
stance of  this  sort  is  upon  record  in  the  case  of  the 
trial  of  Warren  Hastings,  where  the  question,  whether 
an  impeachment  was  abated  by  a  dissolution  of  pariia- 
ment,  was  decided  in  the  negative  by  the  house  of  lordtf, 
as  well  as  the  house  of  commons,  against  what  seemed 
to  be  the  weight  of  professional  opmion.* 

■ 

1  Rawle  on  the  Constitution,  ch.  22,  p.  212. 
9  4  Black.  Coram,  400,  Chrisiiao'B  Note. 
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^  764.  In  the  next  place,  the  very  functions,  in- 
Tolving  political  interests  and  connexions,  are  pre- 
cisely those,  which  it  seems  most  important  to  exclude 
from  the  cognizance  and  participation  of  the  judges  of 
the  Supreme  Court  Much  of  the  reverence  and  re- 
spect, belonging  to  the  Judicial  character,  arise  from  the 
belief  that  the  tribunal  is  impartial,  as  well  as  enlighten- 
ed ;  just,  as  well  as  searchmg.  It  is  of  very  great  conse- 
quence, that  judges  should  not  only  be,  in  fact,  above 
all  exception  in  this  respect ;  but  that  they  should  be 
generally  believed  to  be  so.  They  should  not  only  be 
pure ;  but,  if  possible,  above  suspicion.  Many  of  the 
offences,  which  will  be  charged  against  public  men, 
will  be  generated  by  the  heats  and  animosities  of  party; 
and  the  very  circumstances,  that  judges  should  be  call- 
ed to  sit,  as  umpires,  in  the  controversies  of  party^ 
would  inevitably  involve  them  in  the  common  odium 
of  partizans,  and  place  them  m  public  opinion,  if  not 
in  fact^  at  least  m  form,  in  the  array  on  one  side,  or  the 
other*  The  habits,  too,  arismg  from  such  functions, 
will  lead  them  to  take  a  more  ardent  part  in  pubDc 
discussions,  and  in  the  vindication  of  their  own  political 
decisions,  than  seems  desirable  for  those,  who  are 
daily  called  upon  to  decide  upon  the  private  rights 
and  claims  of  men,  distinguished  for  their  political  con- 
sequence, zeal,  or  activity,  in  the  ranks  of  party.  In  a 
free  government,  like  ours,  there  is  a  peculiar  propriety 
in  withdrawing,  as  much  as  possible,  all  judicial  func- 
tionaries from  the  contests  of  mere  party  strife.  With 
all  their  efforts  to  avoid  them,  from  the  free  mtercourse, 
and  constant  changes  in  a  republican  government,  both 
of  men  and  measures,  there  is,  at  all  times,  the  most 
imminent  danger,  that  all  classes  of  society  will  be 
drawn  mto  the  vortex  of  politics.   Whatever  shall  have 
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a  tendency  to  secure,  in  tribunals  of  justice,  a  spirit  of 
moderation  and  exclusive  devotion  to  juridical  .duties  is 
of  inestimable  value.  What  can  more  surely  advance 
this  object,  than  the  exemption  of  them  from  all  partici- 
pation in,  and  control  over,  the  acts  of  political  men 
in  their  official  duties?  Where,  mdeed,  those  acts 
fall  within  the  character  of  known  crimes  at  common 
law,  or  by  positive  statute,  there  is  litde  difficulty  in 
the  duty,  because  the  rule  is  known,  and  equally  ap- 
plies to  all  persons  in  and  out  of  office  ;  and  the  facts 
are  to  be  tried  by  a  jury,  according  to  the  habitual 
course  of  investigation  in  common  cases.  The  remark 
of  Mr.  Woodeson  on  this  subject  is  equally  just  and 
appropriate.  After  having  enumerated  some  of  the 
cases,  in  which  impeachments  have  been  tried  for  poUt- 
ical  offences,  he  adds,  that  from  these  "  it  is  apparent, 
how  litfle  the  ordinary  tribunals  are  calculated  to  take 
cognizance  of  such  offences,  or  to  investigate  and  re- 
form the  general  polity  of  the  state."  ^ 

§  765.  In  the  next  place,  the  judges  of  the  Supreme 
Court  are  appointed  by  the  executive  ;  and  vrill  nat- 
urally feel  some  sympathy  and  attachment  for  the  per- 
son, to  whom  they  owe  this  honour,  and  for  those, 
whom  he  selects,  as  his  confidential  advisers  in  the 
departments.  Yet  the  president  himself,  and  those 
confidential  advisers,  are  the  very  persons,  who  are 
eminently  the  objects  to  be  reached  by  the  power  of 
impeachment.  The  very  circumstance,  that  some, 
perhaps  a  majority  of  the  court,  owe  their  elevation  to 
the  same  chief  magistrate,  whose  acts,  or  those  of  his 
confidential  advisers,  are  on  trial,  would  have  some 
tendency  to  diminish  the  public  confidence  in  the 
impartisJity  and  independence  of  the  tribunal. 

1  2  Woodeson,  Lect.  40,  p.  602. 
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^  766.  But,  in  the .  next  place,  a  far  more  weigh^ 
consideration  is,  that  some  of  the  members  of  the  judi* 
cial  department  may  be  impeached  for  malconduct  in 
office ;  and  thus,  that  spirit,  which,  for  want  of  a  better 
term,  has  been  called  the  corporation  spirit  of  organized 
tribunals  and  societies,  will  natiually  be  brought  into 
play.     Suppose  a  judge  of  the  Supreme  Court  should 
himself  be  impeached  ;  the  number  of  his  triors  would 
not  only  be  diminished ;  but  all  the  attachments,  and 
partialities,  or  it  may  be  the  rivalries  and  jealousies  d 
peers  on  the  same  bench,  may  be,  or  (what  is  practi- 
cally almost  as  mischievous)  may  be  suspected  to  be 
put  in  operation  to  screen  or  exaggerate  the  offence. 
Would  any  person  soberly  decide,  that  the  judges  of 
the  Supreme  Court  would  be  the  safest  and  the  best 
of  all  tribunals  for  the  trial  of  a  brother  judge,  tabjng 
human  feelings,  as  they  are,  and  human  infirmity,  as  it 
is  1    If  not,  would  there  not  be,  even  in  relation  to 
inferior  judges,  a  sense  of  indulgence,  or  a  bias  of  opin- 
ion, upon  certain  judicial  acts   and  practices,  which 
might  incMne  their  minds  to  undue  extenuation,  or  to 
undue  harshness  ?    And  if  there  should  be,  in  fact,  no 
danger  fi*om  such  a  source,  is  there  not  some  danger, 
under  such  circumstances,  that  a  jealousy  of  the  opera- 
tions of  judicial  tribunals  over  judicial  offences,  would 
create  in  the  minds  of  the  community  a  broad  distinc- 
tion in  regard  to  convictions  and  punishments,  between 
them  and  merely  political  offences  ?    Would  not  the 
power  of  impeachment  cease  to  possess  its  just  rever- 
ence and  authority,  if  such  a  distinction  should  p^vail ; 
and  especially,  if  political  victims  rarely  escaped,  and 
judicial  officers  as  rarely  suffered  1     Can  it  be  desira- 
ble thus  to  create 'any  tendency  in  the  public  mind 
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towards  the  judicial  department,  which  may  impair  its 
general  respect  and  daily  utility  ?  ^ 

§  767.  Considerations  of  this  sort  cannot  be  over- 
looked in  mquiries  of  this  nature ;  and  if  to  some  minds 
they  may  not  seem  wholly  satisfactory,  they,  at  least, 
establish,  that  the  Supreme  Court  is  not  a  tribunal  for 
the  trial  of  impeachment,  wholly  above  all  reasonable 
exceptions.  But  if,  to  considerations  of  this  sort,  it  is 
added,  that  the  common  practice  of  free  governments, 
and  especially  of  England,  and  of  the  states  composing 
the  Union,  has  been,  to  confide  this  power  to  one  de- 
partment of  the  legislative  body,  upon  the  accusation 
of  another  ;  and  that  this  has  been  found  to  work  well, 
and  to  adjust  itself  to  the  public  feelings  and  prejudices, 
to  the  dignity  of  the  legislature,  and  to  the  tranquillity  of 
the  state,  the  inference  in  its  favour  cannot  but  be 
greatly  strengthened  and  confirmed. 

§  768.  To  those,  who  felt  difficulties  in  confiding  to 
the  Supreme  Court  alone  the  trial  of  impeachments,  the 
scheme  might  present  itself,  of  imiting  that  court  with 
the  senate  jointly  for  this  purpose.  To  this  imion  many 
of  the  objections  already  stated,  and  especially  those, 
founded  on  the  peculiar  functions  of  the  judicial  depart- 
ment, would  apply  with  the  same  force,  as  they  do  to  vest- 
ing the  Supreme  Court  with  the  exclusive  jurisdiction. 
In  some  other  respects  there  would  result  advantages 
from  the  union  ;  but  they  would  scarcely  overbalance 
the  disadvantages.*  If  the  judges,  compared  with  the 
whole  body  of  the  senate,  were  few  in  number,  their 
weight  would  scarcely  be  felt  in  that  body.  The 
habits    of    co-operation    in    common    daily     duties 

1  But  see  Rawle  on  the  Constitution,  cb.  22,  p.  214. 
s  The  Federalist,  No.  65. 
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would  create  among  the  senators  an  habitual  confi- 
dence, and  sympathy  with  each  other;  and  the  same 
habits  would  produce  a  correspondent  influence  among 
the  judges.  There  would,  therefore,  be  two  distinct 
bodies,  acting  together  pro  re  natOj  which  wer^  in  a 
great  measure  strangers  to  each  other,  and  with  feel- 
mgs,  pursuits,  and  modes  of  reasoning  wholly  distinct 
from  each  other.  Great  contrariety  of  opinion  might 
naturally  be  presumed  under  such  circumstances  to 
spring  up,  and,  in  all  probability,  would  become  quite 
marked  in  the  action  of  the  two  bodies.  Suppose,  upon 
an  impeachment,  the  senators  should  be  on  one  side, 
and  the  judges  on  the  other;  suppose  a  minority  compos- 
ed of  all  the  judges,  and  a  considerable  number  of  the 
senators  ;  or  suppose  a  majority  made  by  the  co-oper- 
ation of  all  the  judges  ;  in  these,  and  many  other  cases, 
there  might  be  no  inconsiderable  difficulty  in  satisfy- 
ing the  public  mind,  as  to  the  result  of  the  impeachment. 
Judicial  opinion  might  go  urgently  one  way,  and  politi- 
cal character  and  opinion,  as  urgently  another  way. 
Such  a  state  of  things  would  have  little  tendency  to 
add  weight,  or  dignity  to  the  court,  m  the  opinion  of  the 
community.  And  perhaps  a  lurking  suspicion  nught 
pervade  many  minds,  that  one  body,  or  the  other,  had 
possessed  an  undue  preponderance  of  mfluence  in  the 
actual  decision.  Even  jealousies  and  discontents  might 
grow  up  in  the  bosoms  of  the  component  bodies  them- 
selves, from  their  own  difference  of  structure,  and 
habits,  and  occupations,  and  duties.  The  practice  of 
governments  has  not  hitherto  established  any  great 
value,  as  attached  to  the  intermixture  ol  different  bodies 
for  single  occasions,  or  temporary  objects. 

§  769.  A  third  scheme  might  be,  to  entrust  the  trial 
of  impeachments  to  a  special  tribunal,  constituted  for 
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that  sole  purpose.    But  whatever  arguments  may  be 
found  in  favour  of  such  a  plan,  there  will  be  found  to 
be  correspondent  objections  and  difficulties.    It  would 
tend  to  increase  the  complexity  of  the  political  machine, 
and  add  a  new  spring  to  the  operations  of  the  govern- 
ment, the  utility  of  which  would  be  at  least  question- 
able, and  might  clog  its  just  movements.^    A  court  erf 
this  nature  would  be  attended  with  heavy  expenses  ; 
and  might,  in  practice,  be  subject  to  many  casualties 
and  inconveniences.    It  must  consist  either  of   per- 
manent officers,  stationary  at  the  seat  of  government, 
and  of  course  entided  to  fixed  and  regular  stipends  ; 
or  of  national  officers,  called  to  the  duties  for  the  occa- 
sion, though  previously  designated  by  office,  or  rank  ; 
or  of  officers  of  the  state  governments,  selected  when 
the    impeachment  was   actually   depending.'      Now, 
either  of  these  alternatives  would  be  found  full  of  em- 
barrassment and  intricacy,  when  an  attempt  should  be 
made  to  give  it  a  definite  form  and  organization.    The 
court,  in  order  to  be  efficient  and  independent,  ought 
to  be  numerous.    It  ought  to  possess  talents,  experi- 
ence, dignity,  and   weight  of  character,  in  order  to 
obtain,  or  to  hold,  the  confidence  of  the  nation.    What 
national  officers,  not  belonging  to  either  of  the  great 
departments  of  the  government,  legislative,  executive, 
or  judicial,  could  be  found,  embracing  all  these  requisite 
qualifications  ?    And  if  they  could  be,  what  compensa- 
tion is  to  be  made  to  them,  in  order  to  maintain  their 
characters  and  importance,  and  to  secure  their  services  ? 
If  the  court  is  to  be  selected  from  the  state  fimctiona- 
ries,  in  what  manner  is  this  to  be  accomplished  1  How 
can  their  acceptance,  or  performance  of  the  duties,  be 


2  The  Fedeialut,  Na  64.  s  id.  Na  65. 
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r secured,  or  compelled?  Does  It  not  at  once  sub- 
he  whole  power  ol'  impeachment  to  the  control  rf 
itate  governments,  and  thus  surrender  into  their 
s  all  the  means  oF  making  it  efficient  and  salisfac- 
1     In  political  contests  it  cannot  be  supposed,  that 
r  the  states,  or  the  state  functionaries,  will  not  be- 
;  partisans,  and  deeply  interested  in  the  success,  or 
it  of  measures,  in  the  triumph,  or  the  ruin  of  rivals, 
pponcnts.     Parties  will  naturally  desire  to  screen 
;nd,  or  overwhelm  an  adversary  ;  to  secure   the 
oniinance  of  a  local  poUcy,  or  a  state  party  ;  and  if 
'hat  guarantee  is  there  for  any  extraordinary  fidel- 
idependence,  or  impartiality,  in  a  tribunal  so  com- 
i,  beyond  all  others  ?  Descending  from  such  geo- 
inquiries  to  more  practical  considerations,  it   may 
sked,  how  shall  such  a  tribunal  be    composed? 
it  be  composed  of  state  executives,  or  state  legis- 
5,  or  slate  judges,  or  of  a  mixture  of  all,  or  a  selec- 
[ron^r^nh^jod^^er^arge^^il^ecom^^^ 

CH.  X.]  THE  SENATE.  243 

manent  national  offi eel's,)  "  will  be  reprobated 'by  every 
man,  who  can  compare  the  extent  of  the  public  wants 
with  the  means  of  supplying  them.  The  second," 
(that  is,  of  vesting  it  in  state  officers,)  "  will  be  espoused 
with  caution  by  those,  who  will  seriously  consider  the 
difficulties  of  collecting  men  dispersed  over  the  whole 
Union ;  the  injury  to  the  innocent  from  the  pro- 
crastinated determination  of  the  charges,  which  might 
be  brought  against  them ;  the  advantage  to  the  guilty 
from  the  opportunites,  which  delay  would  afford  for 
intrigue  and  corruption ;  and  in  some  cases  the  detri- 
menirto  the  state  from  the  prolonged  inaction  of  men, 
whose  firm*,  and  faithful  execution  of  their  duty  might 
have  exposed  them  to  the  persecution  of  an  intemper- 
ate or  designing  majority  in  the  house  of  representa- 
tives. Though  this  latter  supposition  may  seem  harsh, 
and  might  not  be  likely  often  to  be  verified  ;  yet  it 
ought  not  to  be,  forgotten,  that  the  demon  of  faction 
will,  at  certain  seasons,  extend  his  sceptre  over  all 
numerous  bodies  of  men."  And  the  subject  is  conclud- 
ed with  the  following  reflection.  "  If  mankind  were  to 
resolve  to  agree  in  no  institution  of  government,  until 
every  part  of  it  had  been  adjusted  to  the  most  exact 
standard  of  perfection,  society  would  soon  become  a 
general  scene  of  anarchy,  and  the  world  a  d€;sert"  ^ 

^771.  A  scheme  somewhat  different  from  either 
of  the  foregoing  has  been  recommended  by  a  learned 
commentator,^  drawn  from  the  Virginia  constitution,  by 
which,  in  that  state,  all  impeachments  are  to  be  tried  in 
the  courts  of  law,  "  according  to  the  laws  of  the  land ;" 
and  by  the  state  laws  the  facts,  as  in  other  cases,  are  to 
be  tried  by  a  jury.     But  the  objections  to  this  course 

1   The  Federalist,  No.  65. 

^  1  Tucker's  Black.  Comm.  App.  337, 338. 
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would  be  very  serious,  not  only  from  the  consid- 
erations already  urged,  but  from  the  difficulty  of 
impanneling  a  suitable  jury  for  such  purposes.  From 
what  state  or  states  is  such  a  jury  to  be  drawn  1  How 
is  it  to  be  selected,  or  composed  ?  What  are  to  be  the 
qualifications  of  the  jurors  1  Would  it  be  safe  to  en- 
trust the  political  interests  of  a  whole  people  to  a  com- 
mon panel  ?  Would  any  jury  in  times  of  party  excite- 
ment by  found  -sufficiently  firm  to  give  a  true  verdict, 
unaffected  by  the  popularity  or  odium  of  the  measure^ 
when  the  nation  was  the  accuser  1  These  questims 
are  more  easily  put,  than  they  can  be  satisfactory 
answered.  And,  indeed,  the  very  circumstance,  that 
the  example  of  Virginia  has  found  little  favour  in  other 
states,  furnishes  decisive  proof, .  that  it  is  not  deemed 
better  than  others,  to  which  the  national  constitution 
bears  the  closest  analogy. 

^  772  When  the  subject  was  before  the  state  con- 
ventions, although  here  and  there  an  objection  was 
started  against  the  plan,  three  states  only  formally  pro* 
posed  any  amendment.  Virginia  and  North-CaroGna 
recommended,  ^^  that  some  tribunal,  other  than  the  sen- 
ate, be  provided  for  trymg  impeachments  of  senators^  * 
leaving  the  provision  in  all  other  respects,  as  it  stood 
New-York  alone  recommended  an  amendment,  that 
the  senate,  the  judges  of  the  Supreme  Court,  and  the 
first  or  senior  judge  of  the  highest  state  court  of  gen- 
eral or  ordinary  common  law  jurisdictbn  in  each  state 
should  constitute  a  court  for  the  trial  of  impeachments.' 
This  recommendation  does  not  change  the  posture  (^a 
single  objection.  It  received  no  support  elsewhere ; 
and  the  subject  has  since  silently  slept  without  any 
efibrt  to  revive  it. 


i  Joura.  of  Convention,  Siipp.  425, 448.  *  Id.  437. 
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§  773.  The  conclusion,  to  which,  upon  a  large  sur- 
vey of  the  whole  subject,  our  judgments  are  naturally 
led,  is,  that  the  power  has  been  wisely  deposited  with 
the  senate.^    In  the  language  of  a  learned  commentator, 
it  may  be  said,  that  of  all  the  departments  of  the  gov- 
ernment, ^^  none  will  be  found  more  suitable  to  exercise 
this  peculiar  jurisdiction,  than  the  senate.    Although, 
like  their  accusers,  they  are  representatives  of  the  peo- 
ple ;  yet  they  are  by  a  degree  more  removed,  and  hold  • 
their  stations  for  a  longer  term.     They  are,  therefore, 
more  independent  of  the  people,  and  being  chosen  with 
the  knowledge,  that  they  may,  while  in  office,  be  called 
upon  to  exercise  this  high  function,  they  bring  with 
them  the  confidence  of  their  constituents,  that  they  will 
faithfully  execute  it,  and  the  implied  compact  on  their 
own  part,  that  it  .shall  be  honestly  discharged.     Pre- 
cluded from  ever  becoming  accusers  themselves,  it  is 
their  duty  not  to  lend  themselves  to  the  animosities  of 
party,  or  the  prejudices  agamst  individuals,  which  may 
sometimes  imconsciously  induce  the  house  of  represen- 
tatives to  the  acts  of  accusation.     Habituated  to  com- 
prehensive views  of  the  great  political  relations  of  the 
country,  they  are  naturaUy  the  best  qualified  to  decide 
on  those  charges,  which  may  have  any  connexion  with 
transactions  abroad,  or  great  political  interests  at  home. 
And  although  we  cannot  say,  that,  like  the  English 
house  of  lords,  they  form  a  distmct  body,  wholly  unin- 
fluenced by  the  passions,  and  remote  from  the  mter- 
ests,  of  the  people ;   yet  we  can  discover  in  no  other 
division  of  the  government  a  greater  probabiUty  of  im- 
partiality and  independence.*'  * 

^  774.   The  remaining  parts  of  the  clause  of  the 
constitution  now  under  consideration  will  not  require  an 

*  The  Federalist,  No.  6& 

s  Rawle  on  the  Const  ck  22,  p.  312^  2ia 
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elaborate  commentary.  The  first  is,  that  the  senate, 
when  sitting  as  a  court  of  impeachment,^^  shall  be  on  oath 
or  affirmation ;  '^  a  provision,  which,  as  it  appeals  to  the 
conscience  and  integrity  of  the  members  by  the  same 
sanctions,  which  apply  to  judges  and  jurors,  who  sit  in 
other  trials,  will  commend  itself  to  all  persons,  who  deem 
the  highest  trusts,  rights,  and  duties,  worthy  of  the  same 
protection  and  security,  at  least,  as  those  of  the  hum- 
blest order.  It  would,  indeed,  be  a  monstrous  anomaly, 
that  the  highest  officers  might  be  convicted  of  the 
worst  crimes,  without  any  sanction  being  interposed 
against  the  exercise  of  the  most  vindictive  passions ; 
while  the  humblest  individual  has  a  right  to  demand  an 
oath  of  fidelity  from  those,  who  are  his  peers,  and  his 
triors.  In  England,  however,  upon  the  trial  of  impeach- 
ments, the  house  of  lords  are  not  under  oath ;  but  only 
make  a  declaration  upon  their  honour.^  This  is  a  strange 
anomaly,  as  in  all  civil  and  criminal  trials  by  a  jury,  the 
jurors  are  under  oath ;  and  there  seems  no  reason,  why 
a  sanction  equally  obligatory  upon  the  consciences  of 
the  triors  should  not  exist  in  trials  for  capital  or  other 
offences  before  every  other  tribunal.  What  is  there  in 
the  honour  of  a  peer,  which  necessarily  raises  it  above 
the  honour  of  a  commoner  ?  The  anomaly  is  rendered 
still  more  glaring  by  the  fact,  that  a  peer  cannot  give 
testimony,  as  a  witness,  except  on  oath  ;  for,  here,  his 
honour  is  not  trusted.  The  maxim  of  the  law,  in  such 
a  case,  is  injudicio  non  creditur,  nisi  juratis}  Why 
should  the  obligation  of  a  judge  be  less  solemn,  than  the 
obligation  of  a  witness  ?  The  truth  is,  that  it  is  a  privi- 
lege of  power,  conceded  in  barbarous  times,  and  founded 
on  feudal  sovereignty,  more  than  on  justice,  or  princi- 
ple. 

1 1  Black.  Comm.  402 ;  4  Inst  49 ;  3  Elliot's  Debates,  53. 
s  1  Black.  Comm.  4(i2. 
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§  775.  The  next  provision  is :  "  When  the  president 
"of  the  United  States  is  tried,  the  chief  justice  shall 
"  preside."  The  reason  of  this  clause  has  been  already 
adverted  to.  It  was  to  preclude  the  vice  president, 
who  might  be  supposed  to  have  a  natural  desire  to  suc- 
ceed to  the  office,  from  being  instrumental  in  procuring 
the  conviction  of  the  chief  magistrate.^  Under  such 
circumstances,  who  could  be  deemed  more  suitable  to 
preside,  than  the  highest  judicial  magistrate  of  the 
Union.  His  impartiality  and  independence  could  be  as 
little  suspected,  as  those  of  any  person  in  the  country. 
And  the  dignity  of  his  station  might  well  be  deemed 
an  adequate  pledge  for  the  possession^  of  the  highest 
accomplishments. 

§  776.  It  is  added,  "  And  no  person  shall  be  convict- 
"ed,  without  the  concurrence  of  two  thirds  of  the 
"  members  present"  Although  very  numerous  objec- 
tions were  taken  to  the  constitution,  none  seems  to  have 
presented  itself  against  this  particular  quorum  required 
for  a  conviction ;  and  yet  it  might  have  been  fairly 
thought  to  be  open  to  attack  on  various  sides  from  its 
supposed  theoretical  inconvenience  and  incongruity. 
It  might  have  been  said  with  some  plausibility,  that  it 
deserted  the  general  principles  even  of  courts  of  jus- 
tice, where  a  mere  majority  make  the  decision ;  and,  of 
all  legislative  bodies,  where  a  similar  rule  is  adopted ; 
and,  that  the  requisition  of  two  thirds  would  reduce  the 
power  of  impeachment  to  a  mere  nullity.  Besides ; 
upon  the  trial  of  impeachments  in  the  house  of  lords 
the  conviction  or  acquittal  is  by  a  mere  majority  ;  *  so 
that  there  is  a  failure  of  any  analogy  to  support  the 
precedent. 

1  Rawle  on  Const,  ch.  22,  p.  216. 

8  Com.  Dig.  Parliament,  L.  16, 17 ;  2  Woodeson  Lect  40,  p.  612. 
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777.  It  does  not  appear  from  any  authentic  memo- 
,  what  were  the  precise  grounds,  upon  which  tias 
ation  was  interposed.     But  it  may  well  be  conjec- 
li,  that  the  real  grounds  were,  to  secure  an  impartial 
,  and  to  guard  public  men  from  being  sacrificed  to 
immediate  impulses  of  popular  resentment  or  party 
lominance.    In  England,  the  house  of  lords,  from  its 
structure  and  hereditary  independence,  furnishes 
fficient  barrier  against  such  oppression  and  injus- 
Mr.  Justice  Blackstone  has  remarked,  with  mani- 
satisfaction,  that  the   nobility  "have  neither  the 
;  interests,  nor  the  same  passions,  as  popular  assem- 
i;  and,  that  "it  is  proper,  that  the  nobility  should 
;e,  to  insure  justice  to  the  accused ;  as  it  is  proper, 
the  people  should  accuse,  to  insure  justice  to  the 
monwealth." '     Our  senate  is,  from  the  very  theory 
le  constitution,  founded  upon  a  more  popular  basis ; 
it  was  desirable  to  prevent  any  combination  of  a 
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guilt  of  a  public  officer  cannot  be  established  to  the  sat- 
isfaction of  two  thirds  of  a  body  of  high  talents  and 
acquirements,  which  sympathizes  with  the  people,  and 
represents  the  states,  after  a  full  investigation  of  the 
facts,  it  must  be,  that  the  evidence  is  too  infirm,  and  too 
loose  to  justify  a  conviction.  Under  such  circum- 
stances, it  would  be  far  more  consonant  to  the  notions 
of  justice  in  a  republic,  that  a  guilty  person  should 
escape,  than  that  an  innocent  person  should  become 
the  victim  of  injustice  from  popular  odium,  or  party 
combinations. 

§  778.  At  the  distance  of  forty  years,  we  may  look 
back  upon  this  reasoning  with  entire  satisfaction.  The 
senate  has  been  found  a  safe  and  effective  depositary  of 
the  trial  of  impeachments.  During  that  period  but  four 
cases  have  occurred,  requiring  this  high  remedy.  In 
three  there  have  been  acquittals  ;  and  in  one  a  convic- 
tion. Whatever  may  have  been  the  opinions  of  zeal- 
ous partisans  at  the  times  of  their  occurrence,  the  sober 
judgment  of  the  nation  sanctioned  these  results,  at  least, 
on  the  side  of  the  acquittals,  as  soon  as  they  became 
matters^  history,  removed  from  the  immediate  influ- 
ences of  the  prosecutions.  The  unanimity  of  the  awards 
of  public  opinion,  in  its  final  action  on  these  controver- 
sies, has  been  as  great,  and  as  satisfactory,  as  can  be 
attributed  to  any,  which  involve  real  doubt,  or  enlist 
warm  prejudices  and  predilections  on  either  side.*  No 
reproach  has  ever  reached  he  senate  for  its  unfaithful 
discharge  of  these  high  functions ;   and  the  voice  of  a 

------  ■  -  -    —  -I,  I  -      I 

1  The  trials,  here  alluded  to,  were  of  William  Blount  in  1799,  of  Sam- 
uel Chase  in  1805,  of  John  Pickering  in  1803,  and  of  James  H.  Peck  in 
1831.  The  three  fonner  are  alluded  to  in  Rawle  on  the  Const  ch.  22, 
p.  215.  See  also  4  Tuck.  Black.  Comm.  261,  note ;  Id.  App.  57,  and 
Senate  Journals  of  the  respective  years.  Rawle  on  Const  ch.  22,  p.  215 ; 
Serjeant  on  ConttiUitioiial  Law,  ch.  29,  p.  363, 364. 
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"  of  impeachment  shall   not  exte: 
"moval   IVom   ollice,  and   disqual 
"enjoy  any  office  of  honour,  trus 
"  United  States.    But  the  party  c 
**  theless  be  liable  and  subject  to  i 
^  ment,  and  punishment,  according 
§  780.  It  is  obvious,  that,  upon 
ments,  one  of  two  courses  must 
of  a  conviction  ;  either  for  the  cou 
nounce  a  full  and  complete  senten 
the  offence  according  to  the  law 
caseSj'^pending  in  the  common  tril 
peradding  the  removal  from  office, 
disabilities ;   or,  to  confine  its  sent 
from  office  and  other  disabilities, 
be  a  part  of  the  constitutional  fun 
then,  in  case  of  an  acquittal,  there 
trial  of  the  party  for  the  same  oflG 
tribunals  of  justice/ because  it  is  re] 
theory  of  die  common  law,  that 
brought  into  jeopardy  of  life  or  liml 
the  same  offence.*    A  plea  of  acqu 
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tice  should  be  at  liberty  to  entertain  jurisdiction  of 
the  offence,  for  the  purpose  of  inflicting  the  common 
punishment  applicable  to  unofficial  offenders.  Oth- 
erwise, it  might  be  matter  of  extreme  doubt,  whether, 
consistentiy  with  the  great  maxim  above  mentioned, 
established  for  the  security  of  the  life  and  limbs  and 
liberty  of  the  citizen,  a  second  trial  for  the  same  of- 
fence could  be  had,  either  after  an  acquittal,  or  a 
conviction  in  the  court  of  impeachments.  And  if  no 
such  second  trial  could  be  had,  then  the  grossest  official 
offenders  might  escape  without  any  substantial  punish- 
ment, even  for  crimes,  which  would  subject  their  fellow 
citizens  to  capital  punishment 

§  781.  The  constitution,  then,  having  provided,  that 
judgment  upon  impeachments  shall  not  extend  further, 
than  to  removal  from  office,  and  disqualification  to  hold 
office,  (which,  however  afflictive  to  an  ambitious  and 
elevated  mind,  would  be  scarcely  felt,  as  a  punishment, 
by  the  profligate  and  the  base,)  has  wisely  subjected 
the  party  to  trial  in  the  common  criminal  tribunals, 
for  the  purpose  of  receiving  such  punishment,  as  ordi- 
narily belongs  to  the  offence.  Thus,  for  instance, 
treason,  which  by  our  laws  is  a  capital  offence,  may 
receive  its  appropriate  punishment ;  and  bribery  in  high 
officers,  which  otherwise  would  be  a  mere  disqualifica- 
tion from  office,  may  have  the  measure  of  its  infamy 
dealt  out  to  it  with  the  same  unsparing  severity,  which 
attends  upon  other  and  humbler  offenders. 

^  782.  In  England,  the  judgment  upon  impeach- 
ments is  not  confined  to  mere  removal  from  office ;  but 
extends  to  the  whole  punishment  attached  by  law  to 
the  offence.  The  house  of  lords,  therefore,  upon  a 
conviction,  may,  by  its  sentence,  inflict  capital  punish-* 
ment ;  or  perpetual  banishment ;  or  forfeiture  of  goods 
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Ilands;  or  fine  and  ransom;  or  imprisonment;  as 
I  as  removal  from  office,  and  incapacity  to  bold  office^ 
Irding  to  tiie  nature  and  aggravation  of  the  ofl'ence,' 
1783.  As  the  offences,  to  which  the  remedy  of  im- 

fhment  has  been,  and  will  continue  to  be  principally 
lied,  are  of  a  political  nature,^  it  is  natural  to  sup- 
that  they  will  be  often  exaggerated  by  party 

It,  and  the  prosecutions  be  sometimes  dictated  by 
resentments,  as  well  as  by  a  sense  of  the  pub- 

bood.  There  is  danger,  therefore,  that  in  cases 
Kouviction  the  punishment  may  be  wholly  out  of 
Bortion  to  the  otTence,  and  pressed  as  much  by 
Tular  odium,  as  by  aggravated  crime.  From  the 
Ire  of  such  offences,  it  is  impossible  to  fix  any  exact 
■e,  or  measure,  either  in  the  offences,  or  the  punisb- 
Its ;  and  a  very  large  discretion  must  unavoidably 
lested  in  the  court  of  impeachments,  as  to  both. 
1  attempt  to  define  the  offences,  or  to  affix  toeveiy 
istinciion  its  appropriate  measui 
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had  sufficiently  admonished  them,  that  the  power  of 
impeachment  had  been  thus  mischievously  and  inor- 
dinately applied  in  other  ages ;  and  it  was  not  safe  to 
disregard  those  lessons,  which  it  had  left  for  our  in- 
struction, written  not  unfrequendy  in  blood.  Lord 
Strafford,  in  the  reign  of  Charles  the  First,  and  Lord 
Stafford,  in  the  reign  of  Charles  the  Second,  were  both 
convicted,  aad  punished  capitally  by  the  house  of  lords ; 
ai^  both  have  been  supposed  to  have  been  rather  vic- 
tism  to  the  spirit  of  the  times,  than  offenders  meriting 
such  high  punishments.^  And  other  cases  have  occur- 
red, in  which  whatever  may  have  been  the  demerits  of 
the  accused,  his  final  overthrow  has  been  the  result  of 
political  resentments  and  hatreds,  far  more  than  of  any 
desire  to  prcnnote  public  justice.' 

§  784.  There  is  wisdom,  and  sound  policy,  and  in- 
trinsic justice  in  this  separation  of  the  offence,  at  least 
so  £Bur,  as  the  jurisdiction  and  trial  are  concerned,  into 
its  proper  el^ents,  bringing  the  political  part  under 
the  power  of  the  political  department  of  the  govern- 
ment, and  retaining  the  civil  part  for  presentment  and 
trial  in  the  ordinary  forum.  A  jury  might  well  be 
entrusted  with  the  latter ;  while  the  former  should  meet 
its  appropriate  trial  and  punishment  before  the  senate. 
If  it  should  be  asked,  why  separate  trials  should  thus 
be  successively  had ;  and  why,  if  a  conviction  should 
take  place  in  a  coiut  of  law,  that  court  might  not  be  en- 
trusted with  the  power  to  pronounce  a  removal  from 
office,  and  the  disqualification  to  office,  as  a  part  of  its 
sentence,  the  answer  has  been  already  given  in  the 

1  Rawle  on  the  Constitotion^  ch.  22,  p.  217 ;  2  Woodeson,  Lect  40,  p. 

COS,  609. 
s  Com.  Dig.  Parliament,  L.  2S  to  39 ;  2  Woodeson,  Leet  40,  p.  619, 
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onins  against  vesting  any  court  of  law  with  merely 
ical  functions.     In  the  ordinary-  course  of  the  ad- 
stration  of  criminal  justice,  no  court  is  authorized 
emove,  or  disqualify  an  offender,  as  a  part  of  its 
liar  judgment.     If  it  results  at  all,  it  results  as  a 
lequence,  and  not  as  a  part  of  the  sentence.    But 
ay  be  properly  urged,  that  the  vesting  of  such  a 
and  delicate  power,  to  be  exercised  by  a  court  of 
at  its  discretion,  would,  in  relation  to  the  distin- 
tied  functionaries  of  the  government,  be  pecidiarly 
,  and  inexpedienL     What  could  be  more  embar- 
,ng,  than  for  a  court  of  law  to  pronounce  for  a  re- 
al upon  the  mere  ground  of  political  usurpation,  or 
ersalion  in  office,  admitting  of  endless   varieties, 
the  slightest  guilt  up  to  the  most  flagrant  corrup- 
?     Ought  a  president  to  be  removed  from  office  at 
mere  will  of  a  court  for  political  misdemeanours? 
3t  a  political  body,  like  the  senate,  from  its  superior 
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tion  from  office,  attracted  much  attention,  until  a  late 
-period  of  its  deliberations.*  The  adoption  of  it  was  not,* 
however,  without  some  difference  of  opmion ;  for  it 
passed  only  by  the  vote  of  seven  states  against  three.* 
The  reasons,  on  which  this  opposition  was  founded,  do 
not  appear ;  and  in  the  state  conventions  no  doubt  of 
the  propriety  of  the  provision  seems  to  have  been  seri- 
ously entertained. 

^  786.  In  order  to  complete  our  review  of  the  con- 
stitutional provisions  on  the  subject  of  impeachments, 
it  is  necessary  to  ascertain,  who  are  the  persons  liable 
to  be  impeached ;  and  what  are  impeachable  oflTences. 
By  some  strange  inadvertence,  this  part  of  the  consti- 
tution has  been  taken  from  its  natural  connexion,  and 
with  no  great  propriety  arranged  under  that  head,  which 
embraces  the  organization,  and  rights,  and  duties  of  the 
executive  department.  To  prevent  the  necessity  of 
agsdn  recurring  to  this  subject,  the  general  method  pre- 
scribed in  these  commentaries  will,  in  this  instance,  be 
departed  from,  and  the  only  remaining  provision  on 
impeachments  be  here  introduced. 

^  787.  The  fourth  section  of  the  second  article  is  as 
follows :  "  The  president,  vice-president,  and  all  civil 
"  officers  of  the  United  States,  shall  be  removed  from 
"  office  on  impeachment  for,  and  conviction  of,  treason, 
"  bribery,  or  other  high  crimes  and  misdemeanours.*' ' 

§  788.  From  this  clause  it  appears,  that  the  remedy 

'  Journal  of  the  Convention,  p.  227,  302,  353. 

3  Journal  of  the  Convention,  p,  227,  302.  See  3  Elliot's  Debates,  43 
to  46 ;  Id.  53  to  57 ;  Id.  107, 108. 

3  In  the  convention,  the  clause,  making^  the  president  liable  to  removal 
from  office  on  impeachment  and  conviction,  was  not  unanimously  agreed 
to ;  but  passed  by  a  vote  of  eight  states  against  two.* 

*  Journal  of  CoaveatioD,  p.  94, 194, 311. 
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mpeachment  isj  strictly  confined  to  civil  officers  of 
United  States,  including  the  president  and  vice- 
lidenl.     In  this  respect,  it  differs  materially  from  the 
and  practice  of  Great-Britain.     In  that  kingdom, 
he  king's  subjects,  whether  peers  or  commoners, 
impeachable  in  parliament ;  though  it  is  asserted, 
commoners  cannot  now  be  impeached  for  capital 
tices,  but  for  misdemeanours  only.'     Sucb  kind  of 
ieeds,  however,  as  peculiarly  injure  the  common- 
1th  by  the  abuse  of  high  offices  of  (rust,  are  the  most 
)er,  and  have  been  the  mosTttsuaTgrouRds  fiw  itus 
1  of  prosecution  in  parliament.'     There  seems  a  pe- 
ir  propriety,  in  a  republican  government  at  least,  in 
ining  the  impeaching  power  to  persons  holding 
e.     In  such  a  government  all  the  cidzens  are  equal, 
ought  to  have  the  same  security  of  a  trial  by  jury 
ill  crimes  and  otFences  l^d  to  iheir  charge,  when  not 
ing  any  official  character.     To  subject  them  to  im- 
:hment  would  not  only  be  extremely  oppressive  and 
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to  accept  office,  he  would  voluntacily  incur  aU  the  addi- 
tional responsibility  growing  out  of  it.  If  impeached 
for  his  conduct,  while  in  office,  he  could  not  justly  com- 
plam,  since  he  was  placed  in  that  predicament  by  his 
own  choice ;  and  in  acceptmg  office  he  submitted  to  all 
the  consequences.  Indeed,  the  moment  it  was  decid- 
ed, that  the  judgment  upon  impeachments  should  be 
limited  to  removal  and  disqualification  from  office,  it 
followed,  as  a  natural  result,  that  it  ought  not  to  reach 
any  but  officers  of  the  United  States.  It  seems 
to  have  been  the  original  object  of  the  friends  of  the 
national  government  to  confine  it  to  these  limits ;  for  in 
the  original  resolutions  proposed  to  the  convention,  and 
in  all  the  subsequent  proceedings,  the  power  was  ex- 
pressly limited  to  national  officers.* 

^  789.  Who  are  "civil  officers,"  within  the  meanijQg 
of  this  constitutional  provision,  is  an  inquiry,  which  natu- 
rally presents  itself;  and  the  answer  cannot,  perhaps, 
be  deemed  setded  by  any  solemn  adjudication.  The 
term  "civil"  has  various  significations.  It  is  some- 
times used  in  contradistinction  to  barbarous^  or  savagej 
to  mdicate  a  state  of  society  reduced  to  order  and  reg- 
ular government  Thus,  we  speak  of  civil  life,  civil 
society,  civil  gov^nment,  and  civil  liberty ;  in  which  it 
is  nearly  equivalent  in  meaning  to  politicaL*  It  is  some- 
times used  in  contradistinction  to  criminal^  to  indicate 
the  private  rights  and  remedies  of  men,  as  members  of 
the  community,  in  contrast  to  those,  which  are  public, 
and  relate  to  the  government  Thus,  we  speak  of 
civil  process  and  criminal  process,  civil  jurisdiction  and 

t  Journal  of  Convention,  69, 121, 137, 23a 

9  Johnson's  Dictionary,  CivQ ;  1  Black.  Comm.  6, 125, 251 ;  Montesq. 
Spirit  of  Laws,  B.  1,  cb.  3 ;  Rotherforth's  Inst  B.  2,  ch.  2,  p.  23 ;  Id. 
ch.  3,  p.  52 ;  Id.  eh.  6,  p.  359  ;  Heinec.  Elem.  Jnris.  Nat  B.  2;  eh.  6. 
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linal  jurisdiction.  It  is  sometimes  used  in  contra- 
notion  to  mililnry  or  ecclesiastical,  to  natural  or 
i^.     Thus,  we  speak  of  a  civil  station,  as  opposed 

military  or  ecclesiastical  station ;  a  civil  death,  as 
osed  to  a  natural  death ;  a  civil  war,  fis  opposed  to  a 
ign  war.  The  sense,  in  which  the  term  is  used  in 
constitution,  seems  to  be  m  contradistinction  to  mi/i- 
',  to  indicate  the  rights  and  duties  relating  to  citi- 
i  generally,  in  contradistinction  to  those  of  persons 
aged  in  the  land  or  naval  service  of  the  govem- 
it.     It  is  in  this  sense,  that  Blackstone  speaks  of 

laity  in  England,  as  divided  into  three  distinct 
es ;  the  civil,  the  military,  and  the  maiitime ;  the 

latter  embracing  the  land  and  naval  forces  of  the 
emment.'  And  in  the  same  sense  the  expenses  of 
civil  list  of  officers  are  spoken  of,  in  contradistlnc- 

fo  those  of  the  army  and  navy.* 

790.  All  officers  of  the  United  States,  therefore, 
>  hold  their  appointments  under  the  national  govern- 

CH.  X.]  THE  SENATE.  269 

but  they  deem  their  honour  and  their  reputation  more 
safe  in  the  hands  of  their  brother  officers,  than  m  any 
merely  civil  tribunal  Indeed,  in  military  and  naval 
affairs  it  is  quite  clear,  that  the  senate  could  scarcely 
possess  competent  knowledge  or  experience  to  decide 
upon  the  acts  of  military  men ;  so  much  are  these  acts 
to  be  governed  by  mere  usage,  and  custom,  by  military 
discipline,  and  military  discretion,  that  the  constitution 
has  wisely  committed  the  whole  trust  to  the  decision 
ofcourts-martiaL 

^  791.  A  question  arose  upon  an  impeachment  be- 
fore the  senate  in  1799,  whether  a  senator  was  a  civil 
officer  of  the  United  States,  within  the  purview  of  the 
constituiton ;  and  it  was  decided  by  the  senate,  that  he 
was  not ;  ^  and  the  like  principle  must  apply  to  the 
members  of  the  house  of  representatives.  This  decision, 
upon  which  the  senate  itself  was  gready  divided,  seems 
not  to  have  been  quite  satisfactory  (as  it  may  be  gath- 
ered) to  the  minds  of  some  learned  commentators.' 
The  reasoning,  by  which  it  was  sustained  in  the  senate, 
does  not  appear,  their  deliberations  having  been  private. 
But  it  was  probably  held,  that  "  civil  officers  of  the 
United  States  '*  meant  such,  as  derived  their  appomt- 
ment  from,  and  under  the  national  government,  and  not 
those  persons,  who,  though  members  of  the  government, 
derived  their  appointment  from  the  states,  or  the  peo- 
ple of  the  states.  In  this  view,  the  enumeration  of  the 
president  and  vice  president,  as  impeachable  officers, 
was  indispensable ;  for  they  derive,  or  may  derive,  their 


1  The  decision  was  made  by  a  vote  of  14  against  11.  See  Senate 
Journal,  10  January,  1799 ;  4  Tuck.  Black.  Comm.  App.  57,  58 ;  Rawie 
OD  Const,  ch.  22,  p.  213,  214. 

9  4  Tuck.  Black.  Comm.  App.  57,  58 ;  Rawle  oo  the  Const  ch.  22> 
p.  213, 214,  218, 219. 
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:e  from  a  source  paramount  to  the  national  govem- 
it.     And  the  clause  of  the  constilution,  now  under 
^deration,  does  not  even  affect  to  consider  them 
^ers  of  the  United  Stales.     It  says,  "the  president, 
[-president,  and  all  civil  officers  {not  all  other  dvil 
!ers)  shall  be  removed,"  &.c.     The  language  of  the 
138,  therefore,  would  rather  lead  to  the  conclusion, 
:    they    were    enumerated,  as    contradistinguished 
n,  rather  than  as  included  in  the  description  of,  ciWl 
:ers  of  the  United   States.     Other  clauses  of  the 
stitution  would  seem  to  favour  the  same   result; 
ticularly  the  clause,  respecting  appointment  of  offi- 
5  of  the  United  States  by  the  executive,  who  is  to 
tmmission  all  the  officers  of  the  United  States;"  and 
6th  section  of  the  first  article,  which  declares,  that 
3  person,  hoMijtg  any  office  under  the   United  Statet, 
lall  be  a  member  of  either  house  during  his  coniin' 
ince  in  office ; "  and  the  first  section  of  the  second 
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incline  the  other  way.  "  The  convention  might  tmth 
propriety  y^  it  is  said,  "  have  meditated  the  punishment  of 
the  executive  for  a  deviation  from  the  instructions  of 
the  senate,  or  a  want  of  integrity  in  the  conduct  of  the 
negotiations  committed  to  him.  They  might  also  have 
had  in  view  the  punishment  of  a  few  leading  individuals 
in  the  senate,  who  should  have  prostituted  their  influ- 
ence in  that  body,  as  the  mercenary  instruments  of 
foreign  corruption.  But  they  could  not  with  more,  or 
with  equal  propriety,  have  contemplated  the  impeach- 
ment and  punishment  of  two-thirds  of  the  senate,  con- 
senting to  an  improper  treaty,  th(m  of  a  majority  of 
thatj  or  of  the  other  branch  of  the  legislaturey  consenting 
to  a  pernicious  or  unconstitutional  law;  a  principle^ 
which  I  believe  has  never  been  admitted  into  any  govern- 
menty^^  &c.  "And  yet,  what  reason  is  there,  that  a 
majority  of  the  house  of  representatives,  sacrificing  the 
interests  of  the  society  by  an  unjust  and  tyrannical  act 
of  legislation,  should  escape  with  impunity,  more  than 
two-thirds  of  the  senate  sacrificing  the  same  interests 
in  an  injurious  treaty  with  a  foreign  power?  The  truth 
is,  that  in  all  such  cases,  it  is  essential  to  the  freedom, 
and  to  the  necessary  independence  of  the  deliberations 
of  the  body,  that  the  members  of  it  should  be  exempt  from 
punishment  for  acts  done  in  a  collective  capacity ;  and 
the  security  to  the  society  must  depend  on  the  care,  which 
is  taken,  to  confide  the  trust  to  proper  hands ;  to  make  it 
their  interest  to  execute  it  with  fidelity ;  and  to  make 
it  as  difficult,  as  possible,  for  them  to  combine  in  any 
interest,  opposite  to  that  of  the  public  good.'*  *  And  it 
is  certain,  that  in  some  of  the  state  conventions  the 
members  of  congress  were  admitted  by  the  fiiends  of 

1  The  Federalist,  No.  66, 


262       coNSTiTirrioir  of  the  u.  states,  [book  hi. 

the  constitution,  not  to  be  objects  of  the  impeaching 
power.* 

^  793.  It  may  be  admitted,  that  a  breach  of  duty  is 
as  reprehensible  in  a  legislator,  as  in  an  executive,  or 
judicial  officer ;  but  it  does  not  follow,  that  the  same 
remedy  should  be  applied  in  each  case;  or  that  a 
remedy  applicable  to  the  one  may  not  be  unfit,  or  in- 
convenient in  the  other.  Senators  and  representatives 
are  at  short  periods  made  responsible  to  the  people, 
and  may  be  rejected  by  them.  And  for  personal 
offences,  not  purely  political,  they  are  responsible  to 
the  common  tribunals  of  justice,  and  the  laws  of  the 
land.  If  a  member  of  congress  were  liable  to  be  im- 
peached for  conduct  in  his  legislative  capacity,  at  the 
will  of  a  majority,  it  might  furnish  many  pretexts  for  an 
irritated  and  predominant  faction  to  destroy  the  char- 
acter, and  intercept  the  influence  of  the  wisest  and 
most  exalted  patriots,  who  were  resistmg  their  oppres- 
sions, or  developing  their  profligacy.  It  is,  therefore, 
vnth  great  reason  urged,  that  a  legislator  should  be 
above  all  fear  and  influence  of  this  sort  in  his  public 
conduct.  The  impeachment  of  a  legislator,  for  lus 
official  acts,  has  hitherto  been  unacknowledged,  as  mat- 
ter of  right,  in  the  annals  of  England  and  America.  A 
silence  of  this  sort  is  conclusive,  as  to  the  state  of  pub- 
lic opinion  in  relation  to  the  impolicy  and  danger  of  con- 
ferring the  power.* 

§  794.  The  next  inquiry  is,  what  are  impeachable  of- 
fences? They  are  "treason,  bribery,  or  other  high  crimes 
and  misdemeanours."    For  the  definition  of  treascxi, 

I  3  Elliot's  Debates,  43,  44,  45,  46,  56,  57. 

s  The  argfuments  of  counsel,  for  and  against  a  senator's  being'  an  im- 
peachable officer,  will  be  found  at  large,  in  the  printed  trial  of  William 
Blount,  on  his  impeachment    (Philad.  1790.) 
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resort  may  be  had  to  the  constitution  itself ;  but  for  the 
definition  of  bribery,  resort  is  naturally  and  necessarily 
had  to  the  common  law ;  for  that,  as  the  common  basis  of 
our  jurisprudence,  can  alone  furnish  the  proper  expo- 
sition of  the  nature  and  limits  of  this  offence.  The 
only  practical  question  is,  what  are  to  be  deemed  high 
crimes  and  misdemeanours  ?  Now,  neither  the  constitu- 
tion, nor  any  statute  of  the  United  States  has  in  any 
manner  defined  any  crimes,  except  treason  and  bribery, 
to  be  high  crimes  and  misdemeanours,  and  as  such  im- 
peachable. In  what  manner,  then,  are  they  to  be  ascer- 
'  tained  1  Is  the  silence  of  the  statute  book  to  be  deemed 
conclusive  in  favour  of  the  party,  until  congress  have 
made  a  legislative  declaration  and  enumeration  of  the 
offences,  which  shall  be  deemed  high  crimes  and  mis- 
demeanours ?  If  so,  then,  as  has  been  truly  remarked,* 
the  power  of  impeachment,  except  as  to  the  two  ex- 
pressed cases,  is  a  complete  nullity  ;  and  the  party  is 
wholly  dispunishable,  however  enormous  may  be  his 
corruption  or  crimmality.^  It  will  not  be  sufficient  to 
say,  that  in  the  cases,  where  any  offence  is  punished  by 
any  statute  of  the  United  States,  it  may,  and  ought  to 
be,  deemed  an  impeachable  offence.    It  is  not  every 

1  Rawle  on  the  Constitution,  ch.  29,  p.  273. 

9  Upon  the  trial  of  Mr.  Justice  Chase,  in  1805,  it  was  contended  in 
his  answer  and  defence,  that  no  civil  officer  was  impeachable,  but  **  for 
treason,  bribery,  corruption,  or  some  high  crime  or  misdemeanour,  eofi' 
sisHng  in  iome  ad  done  or  omitted,  in  violaiion  of  law,  forbidding  or 
commanding  it"  "  Hence  it  clearly  results,  that  no  civil  officer  of  the 
United  States  can  be  impeached,  except  for  some  offence,  for  which  he 
may  be  indicted  at  law :  and  that  no  evidence  can  be  received  on  an 
impeachment,  except  such,  as,  on  an  indictment  at  law  for  the  same  of^ 
fence,  would  be  admissible."  *  The  same  doctrine  was  insisted  on  by 
his  counsel,  t 

*  1  Chaie'i  Trial,  p.  47,  48. 

t  S  Chaa«>i  Trial,  p.  9  to  18  M  EUiot'i  Debatei,  963. 
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;nce,  that  by  the  constitution  is  so  impeachable.     It 
ist  not  only  be  an  oftence,  but  a  high  crime  and  mis- 
neanour.     Besides ;  there  are  many  most  flagrant 
jnces,  which,  by  the  statutes  of  the  United  Slates,  are 
lishable  only,  when  commilted  in  special  places,  and 
bin  peculiar  jurisdictions,  as,  for  instance,  on  the  high 
s,  or  in  forts,  navy-yards,  and  arsenals  ceded  to  the 
ited  States.     Suppose  the  offence  is  committed  in 
ne  other,  than  these  privileged  places,  or  under  cir- 
nslances  not  reached  by  any  statute  of  the  United 
ites,  would  it  be  impeachable  1 
}  795.  Again,  there  are  many  offences,  purely  polit- 
,  which  have  been  held  to  be  within  the  reach  of 
liameatary  impeachments,  not  one  of  which  is  in  the 
htest  manner  alluded  to  in  our  statute  book.     And, 
eed,  political  offences  are  of  so  various  and  complex 
character,   so   utterly    incapable    of  being   defiued, 
ilassified,  that  the  task  of  positive  legislation  would  be 
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And  however  much  it  may  fall  in  with  the  political  the- 
ories of  certain  statesmen  and  jurists,  to  deny  the  exist- 
ence of  a  common  law  belonging  to,  and  applicable  to  the 
nation  in  ordinary  cases,  no  one  has  as  ygtbeen  bold 
enough  to_assert,  that  the  power  of  impeachiinieQt  is 
jimited  to  offences  positively  defined  in  the  statute  book 
of  the  Union,  as  impeachable  high  crimes  oxxd  misde- 
meanours. 

"^TSffrThe  doctrine,  indeed,  would  be  truly  alarm- 
ing, that  the  common  law  did  not  regulate,  interpret, 
and  control  the  powers  and  duties  of  the  court  of  im- 
peachment What,  otherwise,  would  become  of  the  rules 
of  evidence,  the  legal  notions  of  crimes,  and  the  appli- 
cation of  principles  of  public  or  municipal  jurisprudence 
to  the  charges  against  the  accused?  It  would  be  a 
most  extraordinary  anomaly,  that  while  every  citizen  of 
every  state,  originally  composing  the  Union,  would  be 
entitled  to  the  common  law,  as  his  birth-right,  and  at  once 
his  protector  and  guide  ;  as  a  citizen  of  the  Union,  or 
an  officer  of  the  Union,  he  would  be  subjected  to  no 
law,  to  no  principles,  to  no  rules  of  evidence.  It  is  the 
boast  of  English  jurisprudence,  and  without  it  the  power 
of  impeachment  would  be  an  intolerable  grievance,  that 
in  trials  by  impeachment  the  law  differs  not  in  essentials 
from  criminal  prosecutions  before  inferior  courts.  The 
same  rules  of  evidence,  the  same  legal  notions  of  crimes 
and  punishments  prevsdl.  For  impeachments  are  not 
framed  to  alter  the  law ;  but  to  carry  it  mto  more  effectual 
execution,  where  it  might  be  obstructed  by  the  influence 
of  too  powerful  delinquents,  or  not  easily  discerned  in 
the  ordinary  course  of  jurisdiction,  by  reason  of  the 
peculiar  quality  of  the  alleged  crimes.^     Those,  who 

I  2  WoodesoD,  Lect  40,  p.  611, 612 ;  4  Black.  Comm.  261,  Christian's 
note,  (2.) 
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;ve,  that  the  common  law,  so  far  as  it  is  ^pUcable, 
titutes  a  part  of  the  law  of  the  United   States  to 
■  sovereign  character,  as  a  nation,  not  as  a  source 
irisdiction,  but  as  a  guide,  and  check,  and  expositor 
le  administraiion  of  the  rights,  duties,  and  jurisdic- 
conferred  by  the  constitution  and  laws,  will  find  no 
:u!ty  in  affirming  the  same  doctrines  to  be  applica- 
.0  the  senate,  as  a  court  of  impeachments.     Those, 
denounce  the  common  law,  as  having  any  applica- 
or  existence  in  regard  to  the  national  government, 
t  be  necessarily  driven  to  maintain,  that  the  power 
ipeachment  is,  until  congress  shall  legislate,  a  mere 
ty,  or  that  it  is  despotic,  both  in  its  reach,  and  in  its 
;eedings.'     It  is  remarkable,  that  thefii-st  congress, 
mbled  in  October,  1774,  in  their  famous  declara- 
of  the  rights  of  the  colonies,  asserted,  "  that  the 
ective  colonies  are  entitled  to  the  common  law  of 
land;"  and  "that  they  are  entitled  to  the  benefit 
jcj^nh^nelisl^tatutes^i^sislej^^hyj^ 
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ence,  as  applicable  to  the  powers,  rights,  and  privileges 
of  the  people,  or  the  obligations,  and  duties,  and  pow- 
ers of  the  departments  of  the  national  government.  If 
the  common  law  has  no  existence,  as  to  the  Union,  as 
a  rule  or  guide,  the  whole  proceedings  are  completely 
at  the  arbitrary  pleasure  of  the  government,  and  its 
functionaries  in  aJl  its  departments. 

^797.  Congress ^have.unhegitati^       adopted  t^e  [ 
conclusion,  that  no  previous  statute  is  necessary  to  / 
authorize  ah  impeachment  for  any  official  misconduct;  \ 
and  the  rules  of  proceeding,  and  the  rules  of  evidence, 
as  well  as  the  principles  of  decision,  have  been  uni- 
formly  regulated  by  the  known  doctrines  of  the  com- 
mon law  and  parliamentary  usage.    In  the  few  cases  of  i 
impeachment,  which  have  hitherto  been  tried,  no  one  j 
of  the  charges  has  rested  upon  any  statutable  misdemea-  / 
nours.^    It  seems,  then,  to  be  the  settled  doctrine  of 
the  high  court  of  impeachment,  that  though  the  com- 
mon law  cannot  be  a  foundation  of  a  jurisdiction  not 
given  by  the  constitution,  or  laws,  that  jurisdiction^ 
when  given,  attaches,  and  is  to  be  exercised  according 
to  the  rules  of  the  common  law ;  and  that,  what  are,  and 
what  are  not  high  crimes  and  misdemeanours,  is  to  be  as- 
certained by  a  recurrence  to  that  great  basis  of  Ameri- 
can jurisprudence.^      The  reasoning,  by  which  the 

1  It  may  be  supposed,  that  the  first  charge  in  the  articles  of  impeach- 
ment against  William  Blount  was  a  statutable  oJQTence ;  but  on  an  ac- 
curate examination  of  the  act  of  congress,  of  1794,  it  will  be  found  not 
to  have  been  so. 

>  See  Jefferson's  Manual,  §  59,  title,  Impeackmeni ;  Blount's  Trial  on 
Impeachment,  p.  29  to  31 ;  Id.  75  to  80,  (Philadelphia,  1799.)  But  see 
Id.  p.  42  to  46.  —  In  another  clause  of  the  constitution  power  is  given  to 
the  president  to  grant  reprieves  and  pardons  for  offences  againtt  the 
United  Slaies,. except  in  cases  of  impeachment ;  thus  showing,  that  im- 
peachable ofiences  are  deemed  offences  against  the  United  States.  If 
the  senate  may  then  declare,  what  are  offences  against  the  United 
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;r  of  the  house  of  representatives  to  punish  ior 
irapls,  (which  are  breaches  of  privileges,  and  offen- 
lot  defined  by  any  positive  laws,)  has  been  upheld 
le  Supreme  Court,   stands  upon  similar  grounds ; 
■  the  house  had  no  jurisdiction  to  punish  for  con- 
tts,  until  the  acts  had  been  previously  defined,  and 
rtEiined  by  positive  law,  it  is  clear,  that  the  process 
rest  would  be  illegal.' 

798.  In  examining    the  parliamentary   history  of 
lachments,  it  will  be  found,  that  many  offences,  not 
y  definable  by  law,  and  many  of  a  purely  poiidcal 
acter,  have  been  deemed  high  crimes  and  misde- 
lours  worthy  of  this  extraordinary  remedy.     Thus, 
chancellors,    and  judges,  and  other  magistrates, 
not  only  been  impeached  for  bribery,  and  acting 
Ay  contrary  Lo  the  duties  of  their  oflice;  but  for 
wading  their  sovereign  by  unconstitutional  opinions, 
for  attempts  to  subvert  the  fundamental  laws,  and 
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offences.^  Some  of -the  offences,  indeed,  for  which 
persons  were  impeached  in  the  early  ages  of  British 
jurisprudence;  would-  now  seem  harsh  and  severe ;  but 
perhaps  they  were  rendered  necessary  by  existing  cor- 
ruptions, and  the  importance  of  suppressing  a  spirit  of 
favouritism,  and  court  intrigue.  Thus,  persons  have 
been  impeached  for  giving  bad  counsel  to  the  king ;  ad- 
vising a  prejudicial  peace;  enticing  the  king  to  act 
against  the  advice  of  parliament ;  purchasing  offices ; 
giving  medicine  to  the  king  without  advice  of  physi- 
cians ;  preventing  other  persons  from  giving  counsel  to 
the  king,  except  in  their  presence ;  and  procuring  ex- 
orbitant personal  grants  from  the  king.*  But  others, 
again,  were  founded  in  the  most  salutary  public  justice; 
such  as  impeachments  for  malversations  and  neglects 
in  office ;  for  encouraging  pirates ;  for  official  oppres- 
sion, extortions,  and  deceits ;  and  especially  for  putting 
good  magistrates  out  of  office,  and  advancing  bad.' 
One  cannot  but  be  struck,  in  this  slight  enumeration, 
with  the  utter  unfitness  of  the  common  tribunals  of 
justice  to  take  cognizance  of  such  offences  ;  and  with 
the  entire  propriety  of  confiding  the  jurisdiction  over 
them  to  a  tribunal  capable  of  understanding,  and  re- 
forming, and  scrutinizing  the  polity  of  the  state,^  and  of 
sufficient  dignity  to  maintain  the  independence  and 
reputation  of  worthy  public  officers. 

^  799.  Another  inquiry,  growing  out  of  this  subject, 
is,  whether,  under  the  constitution,  any  acts  are  im- 
peachable, except  such,  as  are  committed  under  col- 
our of  office ;  and  whether  the  party  can  be  impeached 


^-....  0" 


1  2  Woodeson,  Lect.  40,  p.  602 ;  Com.  Dig.  Parliament,  L.  28  to  40. 
3  Com.  Dig.  Parliament,  L.  28  to  40. 
3  Com.  Dig.  Parliament,  L.  28  to  40.  . 
<  2  Woodeflon,  Lect  40,  p.  602. 
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for,  after  he  has  ceased  to  hold  office.     A  learned 
oentator  seems  to  have  taken  it  for  granted,  that 
ability  to  impeachment  extends  to  all,  who  have 
,  as  well  as  to  all,  w  ho  are  in  public  office.'     Upon 
ther  point  his  language  is  as  follows :  "  The  legiti- 
causes  of  impeachment  have  been  ab-eady  briefly 
ed.  They  can  have  reference  only  to  public  char- 
,  and  official  duty.  The  words  of  the  text  are,  *  trea- 
bribery,  and  other  high  crimes  and  misdemeanours.' 
treason  conlemplated  must  be  against  the  United 
•s.     In  general,  those  offences,  which  may  be  com- 
d  equally  by  a  private  person,  as  a  public  officer, 
ot  the  subjects  of  impeachment.     Murder,  bur- 
,  robbery,  and  indeed  all  offences  not  immediately 
ected  with  office,  except  the  two  expressly  men- 
d,  are  left  to  the  ordinary  course  of  judicial  pro- 
ng; and  neither  house  can  regularly  inquire  into 
,  except  for  the  purpose  of  expelling  a  member."* 
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execution  thereof.*  The  decision,  however,  turned 
upon  another  point,  viz.,  that  a  senator  was  not  an 
impeachable  officer.^ 

^801.  As  it  is  declared  m  one  clause  of  the 
constitution,  that  ''judgment,  in  cases  of  impepch^ 
''ment,  shall  not  extend  further,  than  a  removal 
''  from  office,  and  disqualification  to  hold  any  office  of 
"  honour,  trust,  or  profit,  under  the  United  States  ;  ^ 
and  in  another  clause,  that ''  the  president,  vice  presi- 
''  dent,  and  all  civil  officers  of  the  United  States,  shall 
**  be  removed  fix)m  office  on  impeachment  for,  and  con- 
"  viction  of,  treason,  bribery,  or  other  high  crimes  or 
^  misdemeanours ;  ^  it  would  seem  to  follow,  that  the 
senate,  on  the  conviction,  were  bound,  in  all  cases,  to 
enter  a  judgment  of  removal  fix>m  office,  though  it  has 
a  discretion,  as  to  infficting  the  punishment  of  disquali- 
fication.' I^  then,  there  must  be  a  judgment  of  re- 
moval  fix)m  office,  it  would  seem  to  follow,  that  the 
constitution  contemplated,  that  the  party  was  still  in 
office  at  the  time  of  the  impeachment  If  he  was  not, 
his  ofience  was  still  liable  to  be  tried  and  punished  in 
the  ordinary  tribunals  of  justice.  And  it  might  be 
argued  with  some  force,  that  it  would  be  a  vain  exer-^ 
cise  of  authority  to  try  a  delinquent  for  an  impeachable 
ofience,  when  the  most  important  object,  for  which  the 
remedy  was  given,  was  no  longer  necessary,  or  attaina- 
ble. And  although  a  judgment  of  disqualification  might 
still  be  pronounced,  the  language  of  the  constitution 


1   See  Senate  Journal,  14th  Jan.  1799 ;  4  Tucker's  Black.  Comm. 
App.  57,  58. 

^  Sergeant  on  Const.  Law,  ch.  99,  p.  363. 

3  Upon  the  impeachment  and  conviction  of  John  Pickering  (12th  of 
March,  1804,)  the  only  punishment  awarded  by  the  senate  was  a  removal 
from  office.  See  also  Blount's  Trial,  64  to  G6  ;  Id.  79,  83, 63,  (PhHad. 
1799  ;)  Sergeant  on  Const  Law,  ch.  29,  p.  364. 
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create  some  doubt,  vhether it  can  be  pronounced 
Dut  being  coupled  with  a   removal   from  office.' 
•e  is  also  n?uch  force  in  the  remark,  hat  an  impeach- 
t  is  a  proceeding  purely  of  a  polilical  nature.     It  is 
o  much  designed  to  punish  an  offender,  as  to  secure 
itate  agfdnsl  gross  otTicial  misdemeanors.  It  touch- 
sither  his  person,  nor  his  property  ;    but   simply 
its  him  of  his  political  capacity-' 
802.  The  other  point  is  one  of  more  difficulty.    In 
irgument  upon  Blount's  impeachment,  it  was  press- 
vith  great  earnestness,  that  there  is  not  a  syllable 
e  constitution,  which  confines  impeachments  to  offi- 
icls,  and  it  is  against  the  plainest  dictates  of  corn- 
sense,  that  such  restraint  should  be  imposed  upon 
Suppose  a  judge  should  countenance,  or  aid  insur- 
s  in  a  meditated  conspiracy  or  insurrection  against 
government.     This  is  not  a  judicial  act ;  and  yet  it 
,t  certEunly  to  be  impeachable.    He  may  be  called 
[  to  try  the  very  persona,  whom  he  has   aided.* 
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§  803.  It  is  not  intended  to  express  any  opinion  in 
these  commentaries,  as  to  which  is  the  true  exposition 
of  the  constitution  on  the  points  above  stated.  They 
are  brought  before  the  learned  reader,  as  matters  still 
sub  judice,  the  final  decision  of  which  may  be  reason- 
ably left  to  the  high  tribunal,  constituting  the  court  of 
impeachment,  when  the  occasion  shall  arise. 

§  804.  This  subject  may  be  concluded  by  a  sum- 
mary statement  of  the  mode  of  proceeding  in  the  in- 
stitution and  trial  of  impeachments,  as  it  is  of  rare  oc- 
currence, and  not  governed  by  the  formalities  of  the 
ordinary  prosecutions  in  courts  at  law. 

§  805.  When,  then,  an  officer  is  known  or  suspect- 
ed to  be  guilty  of  malversation  in  office,  some  member  of 
the  house  of  representatives  usually  brings  forward  a  res- 
olution to  accuse  the  party,  or  for  the  appointment  of  a 
committee,  to  consider  and  report  upon  the  charges  laid 
against  him.  The  latter  is  the  ordinary  course ;  and 
the  report  of  the  committee  usually  contains,  if  adverse 
to  the  party,  a  statement  of  the  charges,  and  recom- 
mends a  resolution,  that  he  be  impeached)  therefor.  If 
the  resolution  is  adopted  by  the  house,  a  committee  is 
then  appointed  to  impeach  the  party  at  the  bar  of  the 
senate,  and  to  state,  that  the  articles  against  him  will  be 
exhibited  in  due  time,  and  made  good  before  the  sen- 
ate ;  and  to  demand,  that  the  senate  take  order  for  the 
appearance  of  the  party  to  answer  to  the  impeach- 

meanor  entirely  inconsistent  with  his  public  trust  and  duty,  as  a  senator." 
The  offence  charged  wnsi  not  defined  by  any  statute  of  the  United 
States.  It  was  for  an  attempt  to  seduce  an  United  States'  Indian  inter- 
preter from  his  duty,  and  to  alienate  the  affections  and  confidence  of 
the  Indians  from  the  public  officers  residing  among  them,  &c.  Journ. 
of  Senate,  8th  July,  1797 ;  Sergeant  on  Const.  Law,  ch.  28,  p.  286,  287. 

1  Com.  Dig.  ParliamerU,  L.  20  ;  2  Woodeeon,  Lect  40,  p.  603,  604 ; 
Jefferson's  Manual,  sect  53. 
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t.'     This  being  accordingly  done,  the  senate  signi- 
leir  willingness  to  lake  such  order ;  and  articles  are 
prepared  by  a  committee,  under  ihe  direction  of  the 
e  of  representatives,  which,  when  reported  to,  and 
oved  by  the  house,  are  then  presented  in  the  like 
ner  to  the  senate  ;  and  a  committee  of  managers 
ippoioted  to  conduct  the  impeachment.*     As  soon 
le  articles  are  thus  presented,  the  senate  issue  a 
ess,  summoning  the  party  to  appear  at    a  given 
before  them,  to  answer  the  arlicles.'    The  process 
rved  by  the  sergeant -at-arms  of  the  senate,  and 
return  is  made  thereof  under  oath. 
806.  The  articles  thus  exhibited  need  not,  and 
ed  do  not,  pursue  the  strict  form  and  accuracy  of 
idictment.*     They  are  sometimes  quite  general  in 
form  of  the  allegations  ;  but  always  contain,   or 
It  to  contain,  so  much  certainty,  as  to  enable  the 
y  loput  himself  upon  the  proper  defence,  and  also, 
ise  of  an  acquittal,  to  avail  himself  of  it,  as  a  bar  to 
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person  impeached  is  then  called  to  appear  and  answer 
the  articles.  If  he  does  not  appear  in  person,  or  by 
attorney,  his  default  is  recorded,  and  the  senate  may 
proceed  ex  parte  to  the  trial  of  the  impeachment.  If 
he  does  appear  in  person,  or  by  attorney,  his  appear- 
ance is  recorded.  Counsel  for  the  parties  are  admit- 
ted to  appear,  and  to  be  heard  upon  an  impeachment.* 

§  808.  When  the  party  appears,  he  is  entided  to  be 
furnished  with  a  copy  of  the  articles  of  impeachment, 
and  time  is  allowed  him  to  prepare  his  answer  thereto. 
The  answer,  like  the  articles,  is  exempted  from  the 
necessity  of  observing  great  strictness  of  form.  The 
party  may  plead,  that  he  is  not  guilty,  as  to  part,  and 
make  a  further  defence,  as  to  the  residue  ;  or  he  may, 
in  a  few  words,  saving  all  exceptions,  deny  the  whole 
charge  or  charges ;  ^  or  he  may  plead  specially,  in  jus- 
tification or  excuse  of  the  supposed  offences,  all  the 
circumstance  attendant  upon  the  case.  And  he  is  also 
indulged  with  the  liberty  of  offering  argumentative  rea- 
sons, as  well  as  facts,  against  the  charges  in  support, 
and  as  part,  of  his  answer,  to  repel  them.  It  is  usual  to 
give  a  full  and  particular  answer  separately  to  each 
article  of,  the  accusation.' 

^  809.  When  the  answer  is  prepared  and  given  in, 
the  next  regular  proceeding  is,  for  the  house  of  repre- 
sentatives to  file  a  replication  to  the  answer'in  writing, 
in  substance  denying  the  truth  and  validity  of  the  de- 
fence stated  in  the  answer,  and  averring  the  truth 
and  sufficiency  of  the  charges,  and  the  readiness  of  the 
house  to  prove  them  at  such  convenient  time  and  place, 


1  Jefferson's  Manual,  sect  53. 

>  2  Woodeson,  Lect  40,  p.  606, 607  ;  Com.  Dig.  Parliamtni^  L.  Sa 

3  9  Woodeson,  Lect  40,  p.  607  ;  Jefferson's  Manual,  sect  03. 
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al!  be  appointed  for  that  purpose  by  the  senate.' 
le  is  then  assigned  for  the  trial  ;  and  the  senate, 
a  period  or  before,  adjust    the  prehminaries  and 
■  proceedings  proper  to  be  had,  before  and  at  the 
by  fixed  reguialions  ;  which  are  made  known  to 
louse  of  representatives,  and  to  ihe  party  accused.' 
he  day  appointed  for  the  trial,  the  house  of  rep- 
itatives  appear  at  the  bar  of  the  senate,  either  m  a 
,  or  by  the  managers  selected  for  that  purpose,  lo 
aed  with  the  trial.*     Process  to  compel  the  atlend- 
of  witnesses  is  previously  issued  at  the  request  of 
!r  party,  by  order  of  the  senate  ;  and  at  the  time 
place  appointed,  they  are  bound  to  appear  and 
testimony.     On  the  day  of  trial,  the  parties  being 
y,  the  managers  to  conduct  the  prosecution  open 
1  behalf  of  the  house  of  representatives,    one  or 
!  of  them  delivering  an  explanatory  speech,  either 
e  whole  charges,  or  of  one  or  more  of  them.     The 
eedings  arc  then  conducted  substantially,  as  they 
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propounded  to  each  member  of  the  senate  by  name, 
by  the  president  of  the  senate,  in  the  following  man- 
ner, upon  each  article,  the  same  being  first  read  by  the 

secretary  of  the  senate.     "Mr. ,  how  say  you,  is 

the  respondent  guilty,  or  not  guilty  of  a  high  crime  and 
misdemeanour,  as  charged  in  the article  of  im- 
peachment?" Whereupon  the  member  rises  in  his 
place,  and  answers  guilty,  or  not  guilty,  as  his  opinion 
is.  If  upon  no  one  article  two  thirds  of  the  senate  de- 
cide, that  the  party  is  guilty,  he  is  then  entitled  to  an 
acquittal,  and  is  declared  accordingly  to  be  acquitted 
by  the  president  of  the  senate.  If  he  is  convicted  of 
all,  or  any  of  the  articles,  the  senate  then  proceed  to 
fix,  and  declare  the  proper  punishment.^  The  pardon- 
ing power  of  the  president  does  not,  as  will  be  pres- 
ently seen,  extend  to  judgments  upon  impeachment ; 
and  hence,  when  once  pronounced,  they  become  abso- 
lute and  irreversible.* 

^810.  Having  thus  gone  through  the  whole  subject 
of  impeachments,  it  only  remains  to  observe,  that  a 
close  survey  of  the  system,  unless  we  are  egregiously 
deceived,  will  completely  demonstrate  the  wisdom  of 
the  arrangements  made  in  every  part  of  it.  The  juris- 
diction to  impeach  is  placed,  where  it  should  be,  in  the 
possession  and  power  of  the  immediate  representatives 
of  the  people.  The  trial  is  before  a  body  of  great  dig- 
nity, and  ability,  and  independence,  possessing  the 
requisite  knowledge  and  firmness  to  act  with  vigour, 


^  This  summary,  when  no  otlior  authority  is  cited,  has  been  drawn 
up  from  the  practice,  in  the  cases  of  impeachment  already  tried  by  the 
senate  of  the  United  States,  viz.  of  William  Blount,  in  1708;  of  John 
Pickering,  in  It04  ;  of  Samuel  Chuse,  in  1804  ;  and  of  James  H.  Peck, 
in  1831.  See  the  Senate  Journals  of  those  Trials.  See  also  Jefferson's 
Manual,  sect.  202. 

9  Art  2,  sect  2,  clause,  1. 


C0N8TJTDTI0N  OF  THE  V.  STATES.      [BOOK  III. 

10  decide  with  impartiality  upon  the  charges.    The 
jns  subjected  to  the  trial  are  officers  of  the  nation- 
jvernment  ;  and  the    offences  are   such,  as  may 
t  the  rights,  duties,  and  relations  of  the  party  ac- 
d  to  the  public  in  his  political  or  official  character, 
;r  directly  or  remotely.    The  general  rules  of  law 
evidence,  applicable  to  common  trials,  are  interpos- 
0  protect  the  party  against  the  exercise  of  wanton 
ession,  and  arbitrary  power.     And  the  final  judg- 
;  is  confined  to  a  removai  from,  and  disqualification 
)ffice  ;  thus  limiting  the  punishment  to  such  modes 
dress,  as  are  peculiarly  fit  for  a  political  tribunal  to 
nister,  and  as  will  secure  the  public  against  politi- 
ijuries.     In  other  respects  the  offence  is  left  to  be 
)sed  of  by  the  common  tribunals  of  justice,  accord- 
0  the  laws  of  the  land,  upon  an  indictment  found 
grand  jury,  and  a  trial  by  a  jury  of  peers,  before 
n  the  party  is  to  stand  for  his  final  deliverance,  like 
;llow  citizens. 
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those  states  was  provided  for  gross  malversations  and 
corruptions  in  office  ;  and  the  only  redress  lay  in  the 
elective  power,  followed  up  by  prosecutions  after  the 
party  had  ceased  to  hold  his  office.  Yet  cases  may  be 
imagined,  where  a  momentary  delusion  might  induce  a 
majority  of  the  people  to  re-elect  a  corrupt  chief  mag- 
istrate ;  and  thus  the  remedy  would  be  at  once  distant 
and  uncertain.  The  provision  in  the  constitution  of 
the  United  States,  on  the  other  hand,  holds  out  a  deep 
and  immediate  responsibility,  as  a  check  upon  arbitra- 
ry power ;  and  compels  the  chief  magistrate,  as  well 
as  the  humblest  citizen,  to  bend  to  the  majesty  of 
the  laws; 


1 
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CHAPTER  XI. 

ELECTIONS  AND  MEETINGS  OF  CONGRESS. 

812.  The  first  clause  of  the  fourth  section  of  the 
iirticlL-  is  as  follows:  "The  times,  places,  and  man- 
ot'  holding  elections  for  senators  and  representa- 
is  shall  be  prescribed  in  each  state  by  the  legisla- 
3  thei-eof.     But  the  congress  may,  at  any  time,  by 
,  make  or  alter  such  regulations,  except  as  to  the 
:e  of  choosing  senators." 

B13.  This  clause  does  not  appear  to  have  attracted 
1  attention,  or  to  have  encountered  much  oppoa- 
in  the  convention,  at  least  so  far,  as  can  be  gather- 
3m  the  journal  of  that  body.'   But  it  was  afterwards 
led  by  the  opponents  of  the  constitution,  both  in 
3ut  of  the  stale  conventions,  with  uncommon  zeal 
virulence.      The  objection  was  not  to  that  part  of 
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favourites  from  office.  They  might  modify  the  right  of 
election,  as  they  please ;  they  might  regulate  the  number 
of  votes  by  the  quantity  of  property,  without  involving 
any  repugnancy  to  the  constitution.^  These,  and  other 
suggestions  of  a  similar  nature,  calculated  to  spread  ter- 
ror and  alarm  among  the  people,  were  dwelt  on  with 
peculiar  emphasis. 

§  814.  In  answer  to  all  such  reasoning,  it  was  \u*ged, 
that  there  was  not  a  single  article  in  the  whole  system 
more  completely  defensible.  Its  propriety  rested  upon 
this  plain  proposition,  that  every  government  ought  to 
contain  in  itself  the  means  of  its  own  preservation.*  If, 
in  the  constitution,  there  were  some  departures  from 
this  principle,  (as  it  might  be  admitted  there  were,)  they 
were  matters  of  regret,  and  dictated  by  a  controlling 
moral  or  political  necessity ;  and  they  ought  not  to  be 
extended.  It  was  obviously  impracticable  to  frame,  and 
insert  in  the  constitution  an  election  law,  which  would 
be  applicable  to  all  possible  changes  in  the  situation  of 
the  country,  and  convenient  for  all  the  states.  A  dis- 
cretionary power  over  elections  must  be  vested  some- 
where. There  seemed  but  three  ways,  in  which  it 
could  be  reasonably  organized.  It  might  be  lodged 
either  wholly  in  the  national  legislature ;  or  wholly  in  the 
state  legislatures ;  or  primarily  in  the  latter,  and  ulti- 
mately in  the  former.  The  last  was  the  mode  adopted 
by  the  convention.  The  regulation  of  elections  is 
submitted,  in  the  first  instance,  to  the  local  govern- 
ments, which,  in  ordinary  cases,  and  when  no  improper 
views  prevail,  may  both  conveniently  and  satisfactorily 

I  1  Elliot's  Debates,  43  to  50 ;  Id.  53  to  68 ;  2  Elliot's  Debates,  38,39. 
73, 149, 150;  3  Elliot's  Debates,  57  to  74  ;  2  American  Musenm,  438  \ 
I<L  435 ;   Id.  545 ;  3  American  Museum,  423 ;  2  Elliot's  Debates, 
277. 

8  The  Federalist,  No.  59 ;  2  EUiot's  Debates,  076, 377. 
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be  by  them  exercised.  But,  in  extraordinary  circum- 
stances, the  power  is  reserved  to  the  national  govern- 
ment ;  so  that  it  may  not  be  abused,  and  thus  hazard  the 
safety  and  permanence  of  the  Union.^  Nor  let  it  be 
thought,  that  such  an  occurrence  is  wholly  imaginary. 
It  is  a  known  fact,  that,  under  the  confederation, 
Rhode-Island,  at  a  very  critical  period,  withdrew  her 
delegates  from  congress ;  and  thus  prevented  some  im- 
portant measures  from  being  carried.* 

^815.  Nothing  can  be  more  evident,  than  that  an 
exclusive  power  in  the  state  legislatures  to  regulate 
Sections  for  the  national  government  would  leave  the 
existence  of  the  Union  entirely  at  their  mercy.  They 
could,  at  any  time,  annihilate  it,  by  neglecting  to  provide 
for  the  choice  of  persons  to  admmister  its  afiiurs.  It  is 
no  sufficient  answer,  that  such  an  abuse  of  power  is  not 
probable.  Its  possibility  is,  in  a  constitutional  view, 
decisive  against  taking  such  a  risk ;  and  there  is  no  rea* 
son  for  taking  it.  The  constitution  ought  to  be  safe 
against  fears  of  this  sore ;  and  against  temptations  to 
undertake  such  a  project.  It  is  true,  that  the  state  le^* 
latures  may,  by  refusing  to  choose  senators,  interrupt 
the  operations  of  the  national  government,  and  thus  in* 
volve  the  country  in  general  ruiiu  But,  because,  with 
a  view  to  the  establishment  of  the  constitution,  this  risk 
was  necessarily  taken,  when  the  appointment  of  sena- 
tors was  vested  in  the  state  legislatures ;  still  it  did  not 
follow,  that  a  power  so  dangerous  ought  to  be  conceded 
in  cases,  where  the  same  necessity  did  not  exist.  On 
the  contrary,  it  became  the  duty  of  the  conventi(Hi,  cm 
this  very  account,  not  to  multiply  the  chances  of  mis- 
chievous attempts  of  this  sort    The  risk»  too,  would  be 

1  The  Federalist,  No.  59 ;  2  Elliot's  Debates,  .38, 99 ;  Id.  276^  377. 
s  1  Elliot's  DeUtei,  44, 45}  The  Federalist,  N^  USL 
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much  greater  in  regard  to  an  exclusive  power  oyer  the 
elections  of  representatives,  than  over  the  appointment 
of  senators.  The  latter  are  chosen  for  six  years ;  the 
representatives  for  two  years.  There  is  a  gradual  ro- 
tation of  office  in  the  senate,  every  two  years,  of  one 
third  of  the  body ;  and  a  quorum  is  to  consist  of  a  mere 
majority.  The  result  of  these  circumstances  would 
naturally  be,  that  a  combination  of  a  few  states,  for  a 
short  period,  to  intermit  the  appointment  rf  senators 
would  not  mterrupt  the  operations  or  annihilate  the  ex^^ 
istence  of  that  body.  And  it  is  not  against  permanent, 
but  against  temporary  combinations  of  the  states,  that 
there  is  any  neces^ty  to  provide.  A  temporary  com- 
bmation  might  proceed  altogether  from  the  sinister 
designs  and  intrigues  of  a  few  leading  members  of  the 
state  legislatures.  A  permanent  combination  could 
only  arise  from  the  deep-rooted  disaffection  of  a  great 
majority  of  the  people ;  and,  under  such  circumstances, 
the  existence  of  such  a  nanonal  government  would 
neither  be  desirable,  nor  practicable.^  The  very  short- 
ness of  the  period  of  the  elections  of  the  house  of 
representatives  might,  on  the  other  hand,^  furnish  means 
and  motives  to  temporary  combinations  to  destroy  the 
national  government;  and  every  returning  election 
might  produce  a  delicate  crisis  in  our  national  affairs, 
subversive  of  the  public  tranquillity,  and  encouraging  to 
every  sort  of  faction.* 

^816.  There  is  a  great  distinction  between  the 
objects  and  interests  of  the  people,  and  the  political 
objects  and  interests  of  their  rulers.  The  pec^le  may 
be  warmly  attached  to  the  Union,  and  its  powers,  and 
its  operations ;  while  their  representatives,  stimulated  by 
the  natural  rivalship  of  power,  and  the  hopes  of  personal 

1  The  Federalist,  No.  59.  »  Id. 
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mdizement,  may  be  in  a  very  opposite  temper, 
irtluliy  using  all  their  influence  to  cripple,  or  de- 
the  nation'al  govemmenL'      Their  motives  and 
;ts  may  not,  at  first,  be  dearly  discerned  ;  but  time 
eflection  wiU  enable  the  people  to  understand  their 
true  interests,  and  to  guard  themselves  against 
lous  factions.      Besides  ;    there  will  be  occasions, 
lich  the  people  will  be  excited  to  undue  resent- 
s  against  the  national  government.     With  so  effec- 
i  weapon  in  their  hands,  as  the  exclusive   power 
^ulating  elections  for  the  national  government,  the 
lination  of  a  few  men  in  some  of  the  large  states 
t,  by  seizing  the  opportunity  of  some  casual  dis- 
tion  among  the  people,  accomplish  the  destruction 
s  Union.     And  it  ought  not  to  be  overlooked,  that 
solid  government  will  make  us  more  and  more  an 
;t  of  jealousy  to  the  nations  of  Europe,  so  there 
56  a  perpetual  temptation,  on  their  part,  to  gene- 
inlrigues  of  tliis  sort  for  the  purpose  of  subverting 
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the  pleasure  of  the  national  government.  Why  does 
not  the  same  reasonmg  apply  to  the  national  govern- 
ment ?  What  reason  is  there  to  suppose,  that  the  state 
governments  will  be  more  true  to  the  Union,  than  the 
national  government  will  be  to  the  state  governments  ? 
^818.  If,  then,  there  is  no  peculiar  fitness  in  dele- 
gating such  a  power  to  the  state  legislatures ;  if  it  might 
be  hazardous  and  inconvenient ;  let  us  see,  whether 
there  are  any  solid  dangers  from  confiding  the  super- 
intending and  ultimate  power  over  elections  to  the 
national  government  There  is  no  pretence  to  say, 
that  the  power  in  the  national  government  can  be  used, 
so  as  to  exclude  any  state  irom  its  share  in  the  repre- 
sentation in  congress.  Nor  can  it  be  said,  with  cor- 
rectness, that  congress  can,  m  any  way,  alter  the  rights, 
or  qualifications  of  voters.  The  most,  that  can  be  urged, 
with  any  show  of  argument,  is,  that  the  power  might,  in  a 
given  case,  be  employed  in  such  a  manner,  as  to  promote 
the  election  of  some  favourite  candidate,  or  favourite  class 
of  men,  in  exclusion  of  others,  by  confining  the  places 
of  election  to  particular  districts,  and  rendering  it  im- 
practicable for  the  citizens  at  large  to  partake  in  the 
choice.  The  whole  argument  proceeds  upon  a  suppo- 
sition the  most  chimerical.  There  are  no  rational  cal- 
culations, on  which  it  can  rest,  and  every  probability  is 
against  it.  Who  are  to  pass  the  laws  for  regulating 
elections?  The  congress  of  the  United  States,  com- 
posed of  a  senate  chosen  by  the  state  legislatures,  and 
of  representatives  chosen  by  the  people  of  the  states. 
Can  it  be  imagined,  that  these  persons  will  combine  to 
defraud  their  constituents  of  their  rights,  or  to  overthrow 
the  state  authorities,  or  the  state  influence  ?  The  very 
attempt  would  rouse  universal  indignation,  and  produce 
an  immediate  revolt  among  the  great  mass  of  the  peo- 
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headed  and  directed  by  the  slate  governments.' 
what  motive  could  there  be,  in  congress,  to  pro- 
;  such  results?      The  very    dissimilarity    in  the 
adienls,  composing  the  national  government,  forbid 
1  the  supposition  of  any  eftectual  combination  for 
1  a  purpose.     The  interests,  the  habits,  the  instiru- 
j,  the  local  employments,  the  state  of  property,  the 
us,  and  the  manners,  of  the  people  of  the  different 
;s,  are  so  various,  and  .even  opposite,  that  it  would 
^possible  to  bring  a  majority  of  either  house  to 
e  upon  any  plan  of  elections,  which  should  favour 
particular  man,  or  class  of  men,  in  any  slate.     In 
e  states,  commerce  is,  or  may  be,  the  predominant 
rest ;    in  others,  manufactures ;   in  others,  agricul- 
.     Physical,  as  well  as  moral  causes  will  necessarily 
•ish,  in  different  slates,  different  inclinations  and 
)ensities  on  all  subjects  of  this  sort.     If  there  is  any 
i,  which  is  likely  to  have  a  predominant  influence, 
ust  be  either  the  comniercial,  or  the  landed  class. 
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The  wealthy  and  the  well-bom  are  not  confined  to  any 
particular  spots  in  any  state ;  nor  are  their  interests 
permanently  fixed  any  where.  Their  property  may 
consist  of  stock,  or  other  personal  property,  as  well  as 
of  land ;  of  manufactories  on  great  streams,  or  on  nar- 
row rivulets,  or  in  sequestered  dells.  Their  wealth 
may  consist  of  large  plantations  in  the  bosom  of  the 
country,  or  farms  on  the  borders  of  the  ocean.  How 
vain  must  it  be,  to  legislate  upon  the  regulation  of  elec- 
tions with  reference  to  circumstances  so  infinitely 
varied,  and  so  infinitely  variable.  The  very  suggestion 
is  preposterous.  No  possible  method  of  regulating  the 
time,  mode,  or  place  of  elections,  could  give  to  the  rich, 
or  elevated,  a  general,  or  permanent  advantage  in  the 
elections.  The  only  practical  mode  of  accomplishing 
it,  (that  of  a  property  qualification  of  voters,  or  candi- 
dates,) is  excluded  in  the  scheme  of  the  national  govern- 
ment.^ And  if  it  were  possible,  that  such  a  design 
could  be  accomplished  to  the  injury  of  the  people  at  a 
single  election,  it  is  certain,  that  the  unpopularity  of  the 
measure  would  immediately  drive  the  members  from 
office,  who  aided  ha  it ;  and  they  would  be  succeeded  by 
others,  who  would  more  justly  represent  the  public  will 
and  the  public  interests.  A  cunnmg,  so  shallow,  would 
be  easily  detected ;  and  would  be  as  contemptible  from 
its  folly,  as  it  would  be  difficult  in  its  operations. 

^  820.  Other  considerations  are  entitled  to  great 
weight.  The  constitution  gives  to  the  state  legislatures 
the  power  to  regulate  the  time,  place,  and  manner  of 
holding  elections ;  and  this  will  be  so  desirable  a  boon 
in  their  possession,  on  account  of  their  ability  to  adapt 
the  regulation,  fi^om  time  to  time,  to  the  peculiar  local, 
or  political  convenience  of  the  states,  that  its  represen- 

I  The  Federalist,  No.  60. 
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tatives  in  congress  will  not  be  brought  to  assent  to  any 
general  system  by  congress,  unless  from  an  extreme 
necessity,  or  a  very  urgent  exigency.    Indeed,  the 
danger  rather  is,  that  when  such*necessity  or  exigency 
actually  arises,  the  measure  will  be  postponed,  and 
perhaps  defeated,  by  the  unpopularity  of  the  exercise 
of  the  power.    All  the  states  will,  under  common  cir- 
cumstances, have  a  local  interest,  and  local  pride,  in 
preventing  any  interference  by  congress ;  and  it  is  in- 
credible, that  this  influence  should  not  be  felt,  as  well 
in  the  senate,  as  in  the  house.    It  is  not  too  much, 
therefore,  to  presume,  that  it  will  not  be  resorted  to  by 
congress,  until  there  has  been  some  extraordinary  abuse, 
or  danger  in  leaving  it  to  the  discretion  of  the  states 
respectively.    And  it  is  no  small  recommendation  of 
this  supervising  power,  that  it  will  naturally  operate,  as  a 
check  upon  undue  state  legislation;  smce  the  latter  might 
precipitate  the  very  evil,  which  the  popular  opinion 
would  be  most  solicitous  to  avoid.    A  preventive  of 
this  sort,  addressed  a  priori  to  state  jealousy,  and  state 
interest,  would  become  a  most  salutary  remedy,  not 
from  its  actual  application,  but  from  its  moral  influence. 
^821.  It  was  said,  that  the  constitution  might  hare 
provided,  that  the  elections  should  be  in  counties.    Thfa 
was  true;  but  it  would,  as  a  general  rule,  afford  very 
little  relief  agamst  a  possible  abuse ;  for  counties  differ 
greatly  in  size,  in  roads,  and  in  accommodations  for 
elections ;  and   the  argument,  from  possible  abuse,  is 
just  as  strong,  even  after  such  a  provision  should  be 
made,  as  before.    If  an  elector  were  compellable  to  go 
thirty,  or  fifty  miles,  it  would  discourage  his  vote,  as 
much,  as  if  it  were  one  hundred,  or  five  hundred  miles.^ 

^ 

1  The  Federalist,  No.  61.  —  The  full  force  of  this  reasoning  win  not 
be  perceived,  without  adverting  to  the  fact,  that  though  in  New-£n^and 
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The  truth  is,  that  congress  could  never  resort  to  a  mea- 
sure of  this  sort  for  purposes  of  oppression,  or  party 
triumph,  until  that  body  had  ceased  to  represent  the 
will  of  the  states  and  the  people ;  and  if,  under  such 
circumstances,  the  members  could  still  hold  office,  it 
would  be,  because  a  general  and  irremediable  corrup- 
tion, or  indiflference  pervaded  the  whole  community. 
No  republican  constitution  could  pretend  to  afford  any 
remedy  for  such  a  state  of  thmgs.^ 

§  822.  But  why  did  not  a  similar  objection  occur 
against  the  state  constitutions  ?  The  subject  of  elec- 
tions, the  time,  place,  and  manner  of  holding  them,  is 
in  many  cases  left  entirely  to  legislative  discretion.  In 
New-York,  the  senators  are  chosen  from  four  districts 
of  great  territorial  extent,  each  comprehending  several 
counties ;  and  it  is  not  defined,  where  the  elections  shall 
be  had.  Suppose  the  legislature  should  compel  all  the 
electors  to  come  to  one  spot  in  the  district,  as,  for  in- 
stance, to  Albany,  the  evil  would  be  great ;  but  the 
measure  would  not  be  unconstitutional.^  Yet  no  one 
practically  entertains  the  slightest  dread  of  such  legis- 
lation. In  truth,  all  reasoning  fix)m  such  extreme  pos- 
sible cases  is  ill  adapted  to  convince  the  judgment, 
though  it  may  alarm  our  prejudices.  Such  a  legislative 
discretion  is  not  deemed  an  infirmity  in  the  delegation 
of  constitutional  power.  It  is  deemed  safe,  because  it 
can  never  be  used  oppressively  for  any  length  of  time, 


the  voters  generally  give  their  votes  in  the  townships,  where  they  reside.. 
In  the  southerp  and  western  states,  there  are  few  towns,  and  the  elec^ 
tions  are  held  in  the  counties,  where  the  population  is  sparse,  and  spread 
over  large  plaiftation  districts.* 

1  2  Elliot's  Debates,  38,  39. 

s  The  Federalist,  No.  61. 

•  1  Emot»i  IMNttai,  68. 
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3  the  people  themselves  choose  to  aid  in  their  own 
■adation. 
I  823.  The  objections,  then,  to  the  provision  are  not 
lid,  or  tenable.  The  reasons  in  its  favour  are,  on 
lothcr  hand,  of  ^reat  force  and  importance.  In  the 
]  place,  the  power  may  be  applied  by  congress  to 
■ect  any  negligence  in  a  state  in  regard  to  electioos, 
Tvell  as  to  prevent  a  dissolulion  of  the  government 
llesigning  and  refractory  states,  urged  on  by  some 
Iporary  excitements.  In  the  next  place,  it  will  ope- 
5  a  check  in  favour  of  the  people  against  any  de- 
ls of  a  federal  senate,  and  their  constituents,  to  de- 
le the  people  of  the  state  of  their  right  to  choose 
resentadves.  In  the  next  place,  it  provides  a  rem- 
I  for  the  evil,  if  any  state,  by  reason  of  invasion,  or 
fcr  cause,  cannot  have  it  in  ils  power  to  appoint  a 
Ke,  where  the  citizens  can  safely  meet  to  choose 
l-esentatives.'  In  ihe  last  place,  (as  the  plan  is 
periment,)  it  may  hereafter  become  important. 
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to  make  any  regulations,  or  interfere  in  the  slightest 
degree  with  the  elections  of  members  of  congress.     If, 
therefore,  experience  can  demonstrate  any  thing,  it  is 
the  entire  safety  pf  the  power  in  congress,  which  it  is 
scarcely  possible  (reasoning  from  the  past)  should  be 
exerted,  unless  upon  very  urgent  occasions.    The  states 
now  regulate  the  time,  the  place,  and  the  manner  of 
elections,  in  a  practical  sense,  exclusively.    The  manner 
is  very  various ;  and  perhaps  the  power  has  been  ex- 
erted, in  some  instances,  under  the  influence  of  local 
or  party  feelings,  to  an  extent,  which  is  indefensible  in 
principle  and  policy.     There  is  no  uniformity  in  the 
choice,  or  in  the  mode  of  election.    In  some  states  the 
representatives  are  chosen  by  a  general  ticket  for  the 
whole  state ;  in  others  they  are  chosen  singly  in  dis- 
tricts ;  in  others  they  are  chosen  in  districts  composed 
of  a  population  sufficient  to  elect  two  or  three  represen- 
tatives ;  and  in  others  the  districts  are  sometimes  sin- 
gle, and  sometimes  united  in  the  choice.     In  some' 
states  the  candidate  must  have  a  majority  of  all  the 
votes  to  entitle  him  to  be  deemed  elected ;  in  others 
(as  it  is  in  England)  it  is  sufficient,  if  he  has  a  plurality 
of  votes.    In  some  of  the  states  the  choice  is  by  the 
voters  viva  vocCj  (as  it  is  in  England ;)  in  others  it  is 
by  ballot^    The  times  of  the  elections  are  quite  as  va- 
rious ;  sometimes  before,  and  sometimes  after  the  regu- 
lar period,  at  which  the  office  becomes  vacant.     That 
this  want  of  uniformity,  as  to  the  time  and  mode  of 
election,  has  been  productive  of  some  inconveniences  to 
the  public  service,  cannot  be  doubted ;  for  it  has  some- 
times occurred,  that  at  an  extra  session  a  whole  state 
has  been  deprived  of  its  vote ;  and  at  the  regular  ses- 

1  1  Tucker's  Black.  Comm.  App.  193. 
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sioDS  some  districts  have  failed  of  being  represented 
upon  questions  vital  to  their  interests.  Still,  so  strong 
has  been  the  sense  of  congress  of  the  importance  oS 
leaving  these  matters  to  state  regulation,  that  no  eff<Ht 
has  been  hitherto  made  to  cure  these  evils ;  and  public 
opinion  has  almost  irresistibly  settled  down  in  fistvour  cS 
the  existing  system.^ 

§  825.  Several  of  the  states,  at  the  time  of  adopting 
thd  constitution,  proposed  amendments  on  this  subject ; 
but  none  were  ever  subsequently  proposed  by  congress 
to  the  people ;  so  that  the  public  mind  ultimately  ac- 
quiesced in  the  reasonableness  of  the  existing  provis- 
ion. It  is  remarkable,  however,  that  none  of  the 
amendments  proposed  in  the  state  conventions  pur- 
ported to  take  away  entirely  the  superintending  power 
of  congress ;  but  only  restricted  it  to  cases,  where  a 
state  neglected,  refiised,  or  was  disabled  to  exercise 
the  power  of  regulating  elections.* 

^  826.  It  remams  only  to  notice  an  exception  to  the 
power  of  congress  in  this  clause.  It  is,  that  congress 
cannot  alter,  or  make  regulations,  ^  as  to  the  place  of 
choosing  senators."  This  exception  is  highly  reasona- 
ble. The  choice  is  to  be  made  by  the  state  legislature ; 
and  it  would  not  be  either  necessary,  or  becoming  in 
congress  to  prescribe  the  place,  where  it  should  sit. 
This  exception  was  not  in  the  revised  draft  of  the  coa^ 
stitution ;  and  was  adopted  almost  at  the  close  of  die 
convention ;  not,  however,  without  some  oppositicm,  fat 
nine  states  were  in  its  favour,  one  against  it,  and  one 
was  divided.* 


r»" 


i  1  Tucker's  Black.  .Comm,  App.  191, 192. 

9  See  Journal  of  Convention,  Supplement,  p.  402, 411,  418,  4859  433» 
447,  454. 
.3  Journal  of  Convention,  354, 374. 
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§  827.  The  second  clause  of  the  fourth  section  of  the 
first  article  is  as  follows :  "The  congress  shall  assemble  at 
"  least  once  in  every  year ;  and  such  meeting  shall  be  on 
"  the  first  Monday  in  December,  unless  they  shall  by  law 
"  appoint  a  different  day."  This  clause,  for  the  first  time,  * 
made  its  appearance  in  the  revised  draft  of  the  constitution 
near  the  close  of  the  convention ;  and  was  silently  adopt- 
ed, and,  so  far  as  can  be  perceived,  without  opposition. 
Annual  parliaments  had  been  long  a  favourite  opinion 
and  practice  with  the  people  of  England ;  and  in  Amer- 
ica, under  the  colonial  governments,  they  were  justly 
deemed  a  great  security  to  public  liberty.  The  pres- 
ent provision  could  hardly  be  overlooked  by  a  fi'ee 
people,  jealous  of  their  rights ;  and  therefore  the  con- 
stitution fixed  a  constitutional  period,  at  which  congress 
should  assemble  in  every  year,  unless  some  other  day 
was  specially  prescribed.  Thus,  the  legislative  discre- 
tion was  necessarily  bounded;  and  annual  sessions 
were  placed  equally  beyond  the  power  of  faction,  and 
of  party,  of  power,  and  of  corruption.  In  two  of  the 
states  a  more  frequent  assemblage  of  the  legislature 
was  known  to  exist.  But  it  was  obvious,  that  from  the 
nature  of  their  duties,  and  the  distance  of  their  abodes, 
the  members  of  congress  ought  not  to  be  brought  to- 
gether at  shorter  periods,  unless  upon  the  most  press- 
hag  exigencies.  A  provision,  so  universally  acceptable, 
requires  no  vindication,  or  commentary.^ 

^  828.  Under  the  British  constitution,  the  king  has 
the  sole  right  to  convene,  and  prorogue,  and  dissolve 
parliament.  And  although  it  is  now  usual  for  parlia- 
ment to  assemble  annually,  the  power  of  prorogation 
may  be  applied  at  the  king's  pleasure,  so  as  to  prevent 


1  The  Federalist,  No.  52. 
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I  business  from  being  done.     And  it  is  usual  for  the 

,  when  he  means,  ihat  parliament  should  assemble 

lo  business,  to  give  notice  by  proclamation  accord- 

;  otherwise  a  prorogation  is  of  course  on  the  first 

I  of  the  session.' 

I  829.  The  fiflh  section  of  the  first  article  embraces 
visions  principally  applicable  to  the  powers,  rights, 
I  duties  of  each  house  in  its  separate  corporate  char- 
These  will  not  require  much  Ulustration  or  com- 
fttary,  as  they  are  such,  as  are  usually  delegated  to 
pgisladve  bodies  in  free  governrtients  ;  and  were  in 
Itice  in  Great-Britain  at  the  time  of  the  emigration 
lir  ancestors ;  and  were  exercised  under  the  colonial 
Emments,  and  have  been  secured  and  recognised 
lie  present  state  constitutions. 
I  830.  The  first  clause  declares,  that  "  each  house 
1  be  the  judge  of  the  elections,  returns,  and  quali- 
lations  of  its  own  members,  and  a  majority  of  each 
all  consdtute  a  quorum  to  do  business ;  but  a  smaller 
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circumstances,  a  mere  mockery;  and  legislation  the 
exercise  of  sovereignty  by  any  self-constituted  body. 
The  only  possible  question  on  such  a  subject  is,  as  to 
the  body,  in  which  such  a  power  shall  be  lodged.  If 
lodged  in  any  other,  than  the  legislative  body  itself,  its 
independence,  its  purity,  and  even  its  existehce  and 
action  may  be  destroyed,  or  put  into  imminent  danger. 
No  other  body,  but  itself,  can  have  the  same  motives  to 
preserve  and  perpetuate  these  attributes;  no  other 
bo(iy  can  be  so  perpetually  watchful  to  guard  its  own 
rights  and  privileges  from  infringement,  to  purify  and  vin- 
dicate its  own  character,  and  to  preserve  the  rights,  and 
sustain  the  free  choice  of  its  constituents.  Accordingly, 
the  power  has  always  been  lodged  in  the  legislative 
body  by  the  uniform  practice  of  England  and  America.^ 
'  §  832.  The  propriety  of  establishing  a  rule  for  a 
quorum  for  the  despatch  of  business  is  equally  clear ; 
since  otherwise  the  concerns  of  the  nation  might  be 
decided  by  a  very  small  number  of  the  members  of 
each  body.  In  England,  where  the  house  of  commons 
consists  of  nearly  six  hundred  members,  fhe  number  of 
forty-five  constitutes  a  quorum  to  do  business.*  In 
some  of  the  state  constitutions  a  particular  number  of 
the  members  constitutes  a  quorum  to  do  business ;  in 
others,  a  majority  is  required.  The  constitution  of  the 
United  States  has  wisely  adopted  the  latter  course ; 
and  thus,  by  requiring  a  majority  for  a  quorum,  has 
secured  the  public  from  any  hazard  of  passing  laws  by 
surprise,  or  against  the  deliberate  opinion  of  a  majority 
of  the  representative  body. 

—  — ■  -  —  ■   -       ■  -  — ■ 

1  1  Black.  Comm.  1G3,  178,  179 ;  Rawle  on  the  Constitation,  cb.  4, 
p.  46 ;  1  Kent  Comm.  220 ;  2  Wilson's  Law  Lect  153, 154. 

3  1  Tucker's  Black.  Comm.  App.  201, 202, 203, 229.  —  I  have  not  been 
able  to  find  in  any  books  within  my  reach,  whether  any  particiilar  quo-* 
rum  is  required  in  the  house  of  lords. 
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J  833.  It  may  seem  strange,  but  it  is  only  one  of 
ny  proofs  of  the  extreme  jealousy,  with  which  ev&cj 
pvision  ill  the  constitution  of  the  United  States  was 
tched  and  ■  scanned,  that  though  the  ordinary  quo- 
ti  ill  the  state  legislalures  is  sometimes  less,  and 
lIv  more,   ihan  a  majority  ;  yet  it  was  said,  that  in 

c  on^ress  of  the  United  Stales  more  than  a  majority 
;ht  to  have  been  required  ;  and  in  particular  cases, 
o!  in  all,  more  than  a  majority  of  a  quorum   should 

necessary  for  a  decision.  Traces  of  this  opinion, 
ugh  very  obscure,  maj  perhaps  be  found  in  the  con- 
ition  itself.'  To  require  such  an  extraordinary  quo- 
1  for  the  decision  of  questions  would,  in  effect,  be  to 
e  the  rule  to  the  minority,  instead  of  the  majority; 
1  thus  to  subvert  the  fundamental  principle  of  a  re- 
jlican  government.  If  such  a  course  were  generally 
iwed,  it  might  be  extremely  prejudicial  to  the  public 
irests  in  cases,  which  required  new  laws  to  be  pass- 
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§  834.  But,  as  a  danger  of  an  opposite  sort  required 
equally  to  be  guarded  against,  a  smaller  number  is  au- 
thorized to  adjourn  from  day  to  day,  thus  to  prevent  a 
legal  dissolution  of  the  body,  and  also  to  compel  the 
attendance  of  absent  members.^  Thus,  the  interests 
of  the  nation,  and  the  despatch  of  business,  are  not  sub- 
ject to  the  caprice,  or  perversity,  or  negligence  of  the 
minority.  It  was  a  defect  in  the  articles  of  confedera- 
tion, sometimes  productive  of  great  public  mischief,  that 
nal^ote,  except  for  an  adjournment,  could  be  deter- 
mined, unless  by  the  votes  of  a  majority  of  the  states ;  * 
and  no  power  of  compelling  the  attendance  of  the  re- 
quisite number  existed. 

1  Journal  of  Convention^  218, 242 ;  4  Instit  43,  49. 
9  Confederation,  art  9 ;  1  Elliot's  Debates,  44,  45 ;  Tbe  Federalist, 
No.  22. 
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CHAPTER  XU. 

VILEGES  AND  POWERS    OF  BOTH    HOUSES   OF  CON- 
GRESS. 

[  835.  The  next  clause  is,  "each  house  may  deter- 
ine  the  rules  of  its  proceedings,  punish  its  members 
r  disorderly  behaviour,  and,  with  the  concurreniJfe  oJ 
vo  thirds,  expel  a  member."     No  person  can  doubt 
propriety  of  the  provision  authorizing  each  house  to 
ermine  the  rules  of  its  own  proceedings.   If  the  power 
not  exist,  it  would  be  utterly  impracticable  to  trans- 
the  business  of  the  nation,  either  at  all,  or  at  least 
fi  decency,  deliberation,  and  order.     The  humblest 
irably  of  men  is  understood  to  possess  this  power; 
,  it  would  be  absurd  to  deprive  the  councils  of  the 
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an  expulsion.^  This  clause,  requiring  a  concurrence  of 
two  thirds,  was  not  in  the  original  draft  of  the  constitu- 
tion, but  it  was  inserted  by  a  vote  of  ten  states,  one 
being  divided.'  A  like  general  authority  to  expel,  ex- 
ists in  the  British  house  of  commons  ;  and  in  the  legis- 
lative bodies  of  many  of  the  states  composing  the  Union. 
^  836.  What  must  be  the  disorderly  behaviour,  which 
the  house  may  punish,  and  what  punishment,  other 
than  expulsion,  may  be  inflicted,  do  not  appear  to  have 
been  settled  by  any  authoritative  adjudication  of  either 
house  of  congress.  A  learned  commentator  supposes, 
that  members  can  only  be  punished  for  misbehaviour 
committed  during  the  session  of  congress,  either  within, 
or  without  the  walls  of  the  house ;  though  he  is  also  of 
opinion,  that  expulsion  may  be  inflicted  for  criminal 
conduct  committed  in  any  place.^  He  does  not  say, 
whether  it  must  be  committed  during  the  session  of 
congress  or  otherwise.  In  July,  1797,  William  Blount 
was  expelled  from  the  senate,  for  "  a  high  misdemean- 
our, entirely  inconsistent  with  his  public  trust  and  duty 
as  a  senator.*'  The  offence  charged  against  him  was 
an  attempt  to  seduce  an  American  agent  among  the 
Indians  from  his  duty,  and  to  alienate  the  affections  and 
confidence  of  the  Indians  from  the  public  authorities  of 
the  United  States,  and  a  negotiation  for  services  in  be- 
half of  the  British  government  among  the  Indians.  It 
was  not  a  statuteable  offence ;  nor  was  it  committed  in 
his  official  character ;  nor  was  it  committed  during  the 
session  of  congress ;  nor  at  the  seat  of  government. 

1  Mr.  J.  Q*  Adamses  Report  to  the  senate  in  the  case  of  John  Smith, 
31  Dec.  1807 ;  1  Hall's  Law  Journ.  459 ;  Sergeant  on  Const  Law,  eh.  28^ 
p.  287, 288. 

2  Journal  of  Convention,  218,  243. 

3  Rawle  on  the  Constitution,  eh.  4,  p.  47. 
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by  an  almost  unanimous  vote'  he  was  expelled 
1  that  body  ;  and  he  was  afterwards  impeached  (as 
been  already  stated)  for  this,  among  other  charges.* 
lems,  therelbre,  to  be  settled  by  the  senate  upon 
ieliberation,  that  expulsion  may  be  for  any  misde- 
nour,  which,  though  not  punishable  by  any  statute, 
consistent  with  the  trust  and  duty  of  a  senator.     In 
:ase  of  John  Smith  (a  senator)  In  April,  1808,  the 
ge  against  liim  was  for  participation  in  the  supposed 
ionable  conspiracy  of  Colonel  Burr.    But  the  mo- 
to  expel  him  was  lost  by  a  want  of  the  constitu- 
il  majority  of  two  thirds  of  the  members  of  the 
te.*    The  precise  ground  of  the  failure  of  the  mo- 
does  not  appear ;  but  it  may  be  gathered  from  the 
ments  of  his  counsel,  that  it  did  not  turn  upon  any 
)t,  that  the  power  of  the  senate  extended  to  cases 
lisdemeanour,  not  done  in  the  presence  or  view  of 
body ;   but  most  probably  it  was  decided  upon 
e  doubt  as  to  the  facts.^     It  may  be  thought  diflicult 
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where  the  oflFence  is  such,  as,  m  the  judgment  of  the 
house,  unfits  him  for  parliamentary  duties.^ 

^  837.  The  next  clause  is,  "  each  house  shall  keep 
"  a  journal  of  its  proceedings,  and  from  time  to  time 
"  publish  the  same,  except  such  parts,  as  may  in  their 
"judgment  require  secrecy.  And  the  yeas  and  nays  of 
"  the  members  of  either,  house  on  any  question  shall,  at 
"  the  desire  of  one  fifth  of  those  present,  be  entered  on 
"the  journal." 

§  838.  This  clause  in  its  actual  form  did  not  pass  in 
the  convention  without  some  struggle  and  some  proposi- 
tions of  amendment.  The  first  part  finally  passed  by  an 
unanimous  vote  ;  the  exception  was  carried  by  a  close 
vote  of  six  states  against  four,  one  being  divided ;  and 
the  remaining  clause,  after  an  ineffectual  efibrt  to  strike 
out  "  one  fifth,"  and  msert  in  its  stead,  "  if  every  mem- 
ber present,"  was  finally  adopted  by  an  unanimous 
vote.*  The  object  of  the  whole  clause  is  to  ensure  pub- 
licity to  the  proceedings  of  the  legislature,  and  a  cor- 
respondent responsibility  of  the  members  to  their  re- 
spective constituents.  And  it  is  founded  in  sound 
policy  and  deep  political  foresight.  Intrigue  and  cabal 
are  thus  deprived  of  some  of  their  main  resources,  by 
plotting  and  devising  measures  in  secrecy.'  The  pub- 
Uc  mind  is  enUghtened  by  an  attentive  examination  of 
the  public  measures ;  patriotism,  and  integrity,  and 
wisdom  obtain  their  due  reward ;  and  votes  are  ascer- 
tamed,  not  by  vague  conjecture,  but  by  positive  facts. 
Mr.  Justice  Blackstone  seems,  indeed,  to  suppose,  that 


1  1  Black.  Comm.  163,  and  Christian's  note ;  Id.  167  and  note.  See 
also  Rex  v.  WUkea,  2  Wilson's  R.  251 ;  Com.  Dig.  Parliament^  G.  5.  See 
1  Hall's  Law  Term,  459, 466. 

«  Journal  of  the  Convention,  p.  219,  243,  244,  245,  354,  373. 

3  1  Tucker's  Black.  Comm.  App.  204,  205;  2  Wilson's  Lect  157, 15a 


CONSTITUTION  OF  THE  U.  STATES.      [BOOK  IIJ, 

Openly  and  publicly  given  are  more  liable  to  ' 
igue  and  combination,  than  those  given  privately  and 
)aliot.  "Tliis  latter  method,"  says  he,  "may  be 
iceable  to  prevent  intrigues  and  unconstitutional 
binations.  But  ii  is  impossible  to  be  practised  with 
at  least  in  the  house  of  commons,   where  eveiy 

ber's  conduct  is  subject  to. the  future  censure  oi 
constituents,  and  therefore  should  be  openly  sub- 
led  to  thuir  inspection."' 

.  839.  The  history  of  public  assemblies,  or  of  private 
is,  does  not  seem  to  confirm  the  former  suggestion 
:he  learned  author.  Intrigue  and  combination  are 
e  commonly  found  connected  with  secret  sessions, 
1  with  public  debates,  with  the  workings  of  the  bJ- 
box,  than  with  the  manliness  of  viva  voce  votes. 
least,  it  may  be  questioned,  if  the  vote  by  ballot  has, 
he  opinion  of  a  majority  of  the  American  people, 
ined  any  decisive  preference  over  viva  voce  voting 

at  elections.     The  practice  in  New  England  I 


CH.  XII.]  PRIVILEGES  OF  CONGRESS.  303 

When  the  journals  shall  excite  no  public  interest,  it 
will  not  be  matter  of  surprise,  if  the  constitution  itself  is 
silently  forgotten,  or  deliberately  violated. 

^  840.  The  restriction  of  calls  of  the  yeas  and  nays 
to  one  fifth  is  founded  upon  the  necessity  of  preventing 
too  frequent  a  recurrence  to  this  mode  of  ascertaining  the 
votes,  at  the  mere  caprice  of  an  individual.  A  call  con- 
sumes a  great  deal  of  time,  and  often  embarrasses  the  just 
progress  of  beneficial  measures.-  It  is  said  to  have  been 
often  used  to  excess  in  the  congress  under  the  confed- 
eration ;  ^  and  even  under  the  present  constitution  it  is 
notoriously  used,  as  an  occasional  annoyance,  by  a  dis- 
satisfied minority,  to  retard  the  passage  of  measures, 
which  are  sanctioned  by  the  approbation  of  a  strong 
majority.  The  check,  therefore,  is  not  merely  theoret- 
ical ;  and  experience  shows,  that  it  has  been  resorted 
to,  at  once  to  admonish,  and  to  control  members,  in  this 
abuse  of  the  public  patience  and  the  public  indulgence. 

^841.  The  next  clause  is,  "neither  house,  during 
"  the  session  of  congress,  shall,  without  the  consent  of 
"  the  other,  adjourn  for  more  than  three  days,  nor  to 
"  any  other  place,  than  that,  in  which  the  two  houses 
"shall  be  sitting.*'^  It  is  observable,  that  the  duration 
of  each  session  of  congress,  (subject  to  the  constitutional 
termination  of  their  official  agency,)  depends  solely 
upon  then*  own  will  and  pleasure,  with  the  single  ex- 
ception, as  will  be  presently  seen,  of  cases,  in  which  the 
two  houses  disagree  in  respect  to  the  time  of  adjourn- 
ment. In  no  other  case  is  the  president  allowed  to 
interfere  with  the  time  and  extent  of  their  deliberations. 
And  thus  their  independence  is  effectually  guarded 

1  1  Tuck.  Black.  Coram.  App.  205,  200. 

3  See  JourD.  of  Convention,  219, 246.   Sec  also  2  Elliot's  Debates,  276, 
277. 
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Inst  any  en'  roachment  on  the  part  of  the  executive.' 
wy  different  is  the  situation  of  parliament  under  ihe 
Bish  constitution ;  for  the  king  may,  at  any  time,  put 
end  to  a  session  by  a  prorogation  of  parliament,  or 
loinate  the  existence  of  parliament  by  a  dissoludon, 
J  a  call  of  a  new  parliament.  It  is  true,  that  each 
Ise  has  authority  to  adjourn  itself  septu^tely;  and 
T  is  commonly  done  from  day  to  day,  and  sometimes 
la  week  or  a  month  together,  as  at  Christmas  and 
Iter,  or  upon  other  particular  occasions.  But  the  ad- 
vnment  of  one  house  is  not  the  adjournment  of  the 
And  it  is  usual,  when  the  king  signifies  his  pleas- 
I  that  both,  or  either  of  the  houses  should  adjourn 
jnselves  to  a  certain  day,  to  obey  the  king's  pleasure, 
J  adjourn  accordingly ;  for  otherwise  a  prorogaiion 
lid  certainly  follow,* 

1  842.  Under  the  colonial  governments,  the  iradue 

cise  of  the  same  power  by  the  royal  governors 

Istituted  a  great  public  grievance,  and  was  one  of  the 
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by  the  prerogative  of  the  executive.  The  state  consti-r 
tutions  generally  contain  some  provisioa  on  the  same 
subject,  as  a  security  to  the  independence  of  the  legist 
lature. 

§  842.  These  are  all  the  powers  and  privileges, 
which  are  expressly  vested  in  each  house  of  congress 
by  the  constitution.  What  further  powers  and  privi-* 
leges  they  incidentally  possess  has  been  a  question  much 
discussed,  and  may  hereafter  be  open,  as  new  case9 
arise,  to  still  further  discussion.  It  is  remarkable,  that  no 
power  is  conferred  to  punish  for  any  contempts  com-» 
mitted  against  either  house ;  and  yet  it  is  obvious,  that^ 
unless  such  a  power,  to  some  extent,  exists  by  impUi* 
cation,  it  is  utterly  impossible  for  either  house  to  per^ 
form  its  constitutional  functions.  For  instance,  how  is 
either  house  to  conduct  its  own  deliberations,  if  it  may 
not  keep  out,  or  expel  intruders?  If  it  may  not  require 
and  enforce  upon  strangers  silence  and  decorum  ia  its 
presence  1  If  it  may  not  enable  its  own  members  to 
have  free  ingress,  egress,  and  regress  to  its  own  hall  ot 
legislation?  And  if  the  power  exists,  by  implication,  to 
require  the  duty,  it  is  wholly  nugatory,  unless  it  draws 
after  it  the  incidental  authority  to  compel  obedience^ 
and  to  punish  violations  of  it.  It  has  been  suggested 
by  a  learned  commentator,  quoting  the  language  of 
Lord  Bacon,^  that,  as  exception  strengthens  the  force 
of  a  law  in  cases  not  excepted,  so  enumeration  weakens 
it  m  cases  not  enumerated ;  and  hence  he  deduces  the 
conclusion,  that,  as  the  power  to  punish  contempts  is 
not  among  those  enumerated,  as  belonging  to  either 
house,  it  does  not  exist*      Now,  however  wise  or 

correct  the  maxim  of  Lord  Bacon  is  in  a  general  seqse, 

'%  ■  -■ — — — — — — — — — —  ■  ■ 

1  Advancement  of  Ijearniog ;  1  Tack.  Black.  App.  200,  note. 
•  1  Tucker's  Black.  90a 

VOL.  II.  39 
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1  means  of  interpretation,  it  is  not  the  sole  rule.    It 

lo  more  true,  than  another  maxim  of  a  directly  oppo- 

character,  that    where    the    end   is  required,  the 

ins  are,  by  implication,  given.     Congress  are  requir- 

Ito  exercise  the  powers  of  legislation  and  delibera- 

The  safety  of  the  rights  of  the  nation   require 

and  yet,  because  it  is  not  expressly  said,  that 

Igress  shall  possess  the  appropriate  means  to  accom- 

■h  this  end,  the  means  are  denied,  and  the  end  maj 

I  defeated.     Does  not  tliis  show,  that  rules  of  inler- 

Itation,  however  correct  in  a  general  sense,  must 

iiit  of  many  qualifications  and  modifications  in  their 

plication  to  the  actual  business  of  human  hfe  and  hu- 

1  laws  1     Men  do  not  frame  constitutions  of  goveni- 

Int  to  suspend  its  vital  interests,  and   powers,  and 

Tties,  upon  metaphysical  doubts,  or  ingenious  refine- 

Such  instruments  must  be  construed  reasona- 

,  and  fairly,  according  to  the  scope  of  their  purposes, 

1  to  give  them  effect  and  operation,  not  to  cripple 
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colonial  assemblies  in  general,  whatever  may  have  been 
thought,  as  to  particular  exercises  of  it.^  Nor  is  this 
power  to  be  viewed  in  an  unfavourable  light.  It  is  a 
privilege,  not  of  the  members  of  either  house ;  but,  like 
all  other  privileges  of  congress,  mainly  intended  as  a 
privilege  of  the  people,  and  for  their  benefit.*  Mr.  Jus- 
tice Blackstone  has,  with  great  force,  said,  that  "  laws, 
without  a  competent  authority  to  secure  then*  adminis- 
tration from  disobedience  and  contempt,  would  be  vain 
and  nugatory.  A  power,  therefore,  in  the  supreme 
courts  of  justice  to  suppress  such  contempts,.  &c., 
results  from  the  first  principles  of  judicial  establishments, 
and  must  be  an  inseparable  attendant  upon  every  supe- 
rior tribunal.''  *  And  the  same  reasoning  has  been 
applied,  with  equal  force,  by  another  learned  commen- 
tator to  legislative  bodies.  "  It  would,*'  says  he,  "  be 
inconsistent  with  the  nature  of  such  a  body  to  deny  it 
the  power  of  protecting  itself  from  injury,  or  insult  If 
its  deliberations  are  not  perfectly  fi*ee,  its  constituents 
are  eventually  injured.  This  power  has  never  been 
denied  in  any  country,  and  is  incidental  to  the  nature  of 
all  legislative  bodies.  If  it  possesses  such  a  power  in  the 
case  of  an  immediate  insult  or  disturbance,  preventing 
the  exercise  of  its  ordinary  functions,  it  is  impossible 
to  deny  it  in  other  cases,  which,  although  less  immedi- 
ate or  violent,  partake  oi  the  same  character,  by  having 
a  tendency  to  impair  the  firm  and  honest  discharge  of 
public  duties."  * 

§  844.  This  subject  has  of  late  undergone  a  great 

deal  of  discussion  both  in  England  and  America ;  and 

1  4  Black.  Comm.  283,  284, 285, 286 ;  1  Black.  Comm.  164, 165 ;  Com. 
Dig.  Parliament,  6.  2,  5  ;  BurdeU  v.  AbboU,  14  East  R.  1 ;  BurdeU  v. 
Ckdman,  14  East  R.  163;  S.  C.  5  Dow.  Pari.  Cases,  165, 199. 

s  Christian's  note,  1  Black.  Comm.  164.         3  4  Black.  Comm.  286. 

<  Rawle  on  the  Constitution,  oh.  4,  p.  48;  1  Kent's  Comm.  (2d  edit) 
Lectl1,p.221,235. 
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[finally  received  the  adjudication  of  the  highest  judi- 

tribunals    in    each    country.     In    each    country 

I  the  fullest  consideration  the  result  was  the  same, 

I  that  the  power  did  exist,  and  that  the   legislative 

was  the  proper    and  exclusive    forum    to    de- 

when  the  contempt    existed,  and   when   there 

J  a  breach  of  its  privileges ;  and,  that  the  power  to 

Ish  followed,  as  a  necessary  incident  to  the  power  to 

T  cognizance  of  the  offence.'    The  judgment  of  the 

k'be  learned  reader  is  referred  to  BurdtU  v.  Abbott,   14  Elaat  R.  I ; 

V.  Colmin,  14  East  R.  1(3  ;    H.   C.  5   Dow.  Pari.   R.  \m.  199  ; 

InrffrMD  V.  Dunn,  fi  Whnt.  R.  a(M.     The  qucslioD  is  also  iniicli 

D  JeScrson'B  Manual,   \  'i,  and   1  Tuck.  Blac^k.  Comm.  App. 

|p.300tci805.     SecaUol    BIsvk.  Comm.  Ili4,  105.  — Mr.  Jeffer- 

1  his  Manual,  {\   3.)  in  commenting  on  the  case   of  WiUwm 

He  fbr  B  politii^al  libel,  hna  aummed  up  tbe  reasoning   on  eaeli 

kvith   a  manifest  loaning   ngain^t   tlie   power.       It   presents  tha 

l|;th  of  tho  argument  on  that  aide,  and,  on  that  account,  deserves  to 

large. 

ti  debating  the  legslity  of  this  order,  it  was  insisted,  in  support  oTft, 
I,  by  the  low  of  nature,  anJ  every  body  of  ra 
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Supreme  Court  of  the  United  States,  in  the  case  alluded 
to,  contains  so  elaborate  and  exact  a  consideration  of 
the  whole  argument  on  each  side,  that  it  will  be  far 
more  satisfactory  to  give  it  in  a  note,  as  it  stands  in  the 
printed  opinion,  than  to  hazard,  by  any  abridgment,  im-* 
pairing  the  just  force  of  the  reasoning.^ 

adopted  in  each  state,  by  a  law  of  congress;  that  none  of  these  bodies, 
therefore,  derive  those  powers  fVom  natural  or  necessary  right,  bat  from 
express  law ;  that  congress  have  no  such  natural  or  necessary  power, 
or  any  powers,  but  such  as  are  given  them  by  the  constitution ;  that  that 
has  given  them,  directly,  exemption  from  personal  arrest,  exemption 
f^om  question  elsewhere,  for  what  is  said  in  their  house,  and  power  over 
their  own*members  and  proceedings ;  for  these  no  further  law  is  neces- 
sary, the  constitution  being  the  law ;  that,  moreover,  by  that  article  of 
the  constitution,  which  authorizes  them '  to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  powers  vested  by  the  constitution 
in  them,*  they  may  provide  by  law  for  an  undisturbed  exercise  of  their 
ftmctions,  for  example,  for  the  punishment  of  contempts,  of  afihiys  or  ta- 
miilt  in  their  presence,  dLC ;  but,  till  the  law  be  made,  it  does  not  exist,  and 
does  not  exist,  from  their  own  neglect ;  that,  in  the  mean  time,  however, 
tliey  arc  not  unprotected,  the  ordinary  magistrates  and  courts  of  law 
being  open  and  competent  to  punish  all  unjustifiable  disturbances  or 
deflunations ;  and  even  their  own  sergeant,  who  may  appoint  deputies  ad 
lUnhim  to  aid  him,  is  equal  to  small  disturbances ;  that  in  requiring  a 
a  previous  law,  the  constitution  had  regard  to  the  inviolability  of  the 
citizen,  as  well  as  of  the  member ;  as,  should  one  house  in  the  regular 
fbrm  of  a  bill,  aim  at  too  broad  privileges,  it  may  be  checked  by  the 
other,  and  both  by  the  president ;  and  also  as,  the  law  being  promulgat- 
ed, the  citizen  will  know  how  to  avoid  offence.  But  if  one  branch  may 
assume  its  own  privileges  without  control ;  if  it  may  do  it  on  the  spur  of 
the  occasion,  conceal  the  law  in  its  own  breast,  and,  aHer  the  fact  com-b 
mitted,  makes  its  sentence  both  the  law  and  the  judgment  on  that  fact ; 
if  the  offence  is  to  be  kept  undefined,  and  to  be  declared  only  tx  re  nata, 
and,  according  to  the  passions  of  the  moment,  and  there  be  no  limitation 
either  in  the  manner  or  measure  of  the  punishment,  the  condition  of  the 
citizen  will  be  perilous  indeed.** 

The  reasoning  of  Lord  Chief  Justice  De  Grey  in  Rex  7.  Brass  Crosby, 
(S  Wilson's  R.  188,)  and  of  Lord  EUenborough  in  Burdett  v.  Mhott,  (14 
Bast  R.  1,)  is  exceedingly  cogent  and  striking  against  that  favoured  by 
Mr.  Jefferson.  It  deserves,  and  wiU^  requite  an  attentive  perusal.  See 
abo  BardeU  v.  MboU,  4  Taunt  R.  401 ;  4  Dow's  Pari.  Rep.  165. 

^  It  is  necessary  to  premise,  that  the  suit  was  brought  for  false  im- 
priflonment  by  a  party,  who  had  been  arrested  under  a  warrant  of  the 
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I  845.  This  is  not  the  only  case,  in  which  the  house 
Jepresentatives  has  exerted  the  power  to  arrest,  and 
lish  for  a  contempt  committed  within  the  walls  of  the 


T  of  tbe  house  of  rcpresentntivei,  hj  Ihe  sergeant-nt-armo,  for  &d 

ved  contempt  of  the  hausR,  (an  nttempt  to  bribe  a  member,}  and  the 

VBB  decided  upon  a  demurrer  to  tlir^  juslIBcBtion   aet  up  by  the 

After  n  prclimiaary  remark  upon  tlie  range  of  the  argument  bj 

Kounsel,  Mr.  Justice  Johnson,  in  delivering  llie  opinion  of  the  Court 

Kcdcd  as  follows : 

Fho  pleadings  have  narrowed  llicm   down  to  the  simple  inquiij, 

r  the  house  of  repreaentativee  can  take  cogmzance  of  conlempls 

Jnitteii  agsin^t  themselves,  under  noy   circumstances  ?     Tbe  duress 

Wained  of  was  sustiiincd  uniler  a  warrant  issued  to  compel  the  p«r- 

Bppearance,  not  for  the  actual  in^irlion  of  punishment  lor  an  offence 

.     Yet  it  cannot  be  denied,  tliat  the  power  to  institute  a  ppo«e- 

li  be  dependent  upon   the  power  to  punish.     If  the  house  of 

■9  possessed  no  HUthority  to  punish  for  contempt,  the  iailiU- 

prsccss  issued  in  the  assertion   of  that  authority   must  have  been 

;  there  was  awaol  of  jurisdiction  to  justify  iL 

is  cerUiinly  true,  that  there  is  no  power  given  by  the   CQDstitntmi 

;r  house  lo  punish  for  contempts,  oicoptwhen  commitLed  by  iheir 

I  members.     r> or  docs   the  judicial  or  criminal  power  given  to  the 

gd  States,  in  any  part,  exprcaaly  cuteod  to  the  infliction  of  puniah- 


CH.  XII.]  PRIVILEOfiS  OF  CONGBESS.  311 

bouse.  The  power  was  exerted  *  m  the  case  of  Rob- 
ert Randall,  in  December,  1 796,^  for  an  attempt  to  cor- 
rupt a  member;*  m  1796,  in  the  case  of ^,  a  chal- 

**  No  one  is  so  visionary,  as  to  dispute  the  assertion,  that  the  sole  end 
and  aim  of  all  our  institutions  is  the  safety  and  happiness  of  the  citizen. 
But  tlie  relation  between  the  action  and  the  end  is  not  always  so  direct 
and  palpable,  as  to  strike  the  eye  of  every  observer.  The  science 
of  goverpment  is  the  most  abstruse  of  all  sciences ;  if,  indeed,  that  can 
be  called  a  science,  which  has  but  few  fixed  principles,  and  practically 
consists  in  little  more,  than  the  exercise  of  a  sound  discretion,  applied  to 
the  exigencies  of  the  state,  as  they  arise.  It  is  the  science  of  experi- 
ment. 

**  But  if  there  is  one  maxim,  which  necessarily  rides  over  all  others,  in 
the  practical  application  of  government,  it  is,  that  the  public  functiona- 
ries must  be  left  at  liberty  to  exercise  the  powers,  which  the  people 
have  intrusted  to  them.  The  interests  and  dignity  of  those,  who  created 
them,  require  the  exertion  of  the  powers  indispensable  to  the  attainment 
of  the  ends  of  their  creation.  Nor  is  a  casual  conflict  with  the  rights  of 
particular  individuals  any  reason  to  be  urged  against  the  exercise  of 
such  powers.  The  wretch  beneath  the  gallows  may  repine  at  the  fate, 
which  awaits  him ;  and  yet  it  is  no  less  certain,  that  the  laws,  under  which 
he  suflfers,  were  made  for  his  security.  The  unreasonable  murmurs  of 
individuals  against  the  restraints  of  society  have  a  direct  tendency  to 
produce  that  worst  of  all  despotisms,  which  makes  every  individual  the 
tyrant  over  his  neighbour's  rights. 

^  That '  the  safety  of  the  people  is  the  supreme  law,'  not  only  com- 
ports with,  but  is  indispensable  to,  the  exerci9e  of  those  powers  in  their 
public  functionaries,  without  which  that  safety  cannot  be  guarded.  On 
this  principle  it  is,  that  courts  of  justice  are  universally  acknowledged 
to  be  vested,  by  their  very  creation,  with  power  to  impose  silence, 
respect,  and  decorum,  in  (heir  presence,  and  submission  to  their  lawful 
mandates,  and,  as  a  corollary  to  this  proposition,  to  preserve  themselves 
and  their  officers  from  the  approach  of  insults  or  pollution. 

**  It  is  true,  that  the  courts  of  justice  in  the  United  States  are  vested, 
by  express  statute  iprovision,  with  power  to  fine  and  imprison  for  con- 
tempts ;  but  it  does  not  follow,  from  this  circumstance,  that  they  would 
not  have  exercised  that  power  without  the  aid  of  the  statute,  or  not,  in 
cases,  if  such  should  occur,  to  which  such  statute  provision  may  not 
extend.  On  the  contrary,  it  is  a  legislative  assertion  of  this  right,  as 
incidental  to  a  grant  of  judicial  power,  and   can  only  be  considered 

1  By  a  vote  of  78  yeas  against  17  nays. 

s  1  Tuck.  Black.  Comm.  App.  200  to  205^  note ;  Jefferson's  Manual, 
§3. 
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;  given  to  a  member,  which  was  held  a  breach  of 

:ge;'  and  in  May,  1832,  in  the  case  of  Samuel 

Iston,  for  an  assault  upon  a  member  for  words  spoken 

n  initsDce  of  itiundant  caution,  or  a  legislative   d^aration, 

Ihe  power  of  punishing  lijr  contempts  shall  not  extend  beyond  its 

id  Brknawled(;ed  limits  of  line  and  impriBonmeDl. 

t  is  contended,  that  if  this  power  in  the  house  of  repreapiita.- 

o  be  asserted  on  the  plea  of  necessity,  the  ground  is  too  broail, 

e  reaiilt  too  indefinite  ;  that  the  executive,  and  every  co-ordinale, 

n  subordinute,  branch  of  the  government,  may  resort  to  the  aame 

cation,  and  the  whole  assume  to  themaelvea,  in  the  exercise  oftliis 

i  moat  tyrannical  licentiouHness, 

s  unqnestionnbly  an  evil  to  be  guarded  against,  and  if  the  dot?- 
hnay  be  pushed  to  that  extent,  it  must  be  a  bad  doctrine,  and  is  jurtlj 

It  what  is  the  alternative  ?     Tho  nrf^ument  obviously  lends  to  the 

innihilation  of  the  power  of  the  house  of  repseaentntives  to  guard 

Ifrom  contempts  \  and  leaves  it  exposed  to  every  indignity  and  ia- 

Ition,  that  rudeness,  caprice,  or  even  conspirscy,   may   meditate 

it  it.     This  result  is  fraught  with  too  much  absurdity  not  to  bring 

Koubt  Ihe  Bunndness  of  iiny  argument,  from  wbii-h  it   ia  derived. 

a  deliberate  assembly,  clothed  with  the  majesty  of  the  pi-opk,  ud 

care  of  all,  that  is  dear  to  them  ;  composed  uflhc  most 
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in  his  place,  and  afteirwaids  printed,  reflecting  on 
the  character  of  Houston.^  In  the  former  cas^  the 
house  punished  the  offence  by  imprisonment ;  in  the 

*  Nor  is  it  immaterial  to  notice,  what  difficulties  the  ne^tion  of  this 
nght  in  the  house  of  representatives  draws  after  it,  when  it  is  consider- 
ed, that  the  concession  ot  the  power,  if  exercised  within  their  walls, 
relinquishes  the  great  grounds  of  the  argument,  to  wit :  the  want  of  an 
express  grant,  and  the  unrestricted  and  undefined  nature  of  the  power 
here  set  up.  For  why  should  the  house  be  at  liberty  to  exercise  an 
ungranted,  iin  unlimited,  and  undefined  power  within  their  walls,  any 
more,  thon  without  them?  If  the  antilogy  with  individual  right  and 
power  be  resorted  to,  it  will  reach  no  farther,  than  to  exclusion  ;  and  it 
requires  no  exuberance  of  imagination  to  exhibit  the  ridiculous  conse- 
quences, which  might  result  fVom  such  a  restriction,  imposed  upon  the 
conduct  of  a  deliberative  assembly. 

^  Nor  would  their  situation  be  materially  relieved  by  resorting  to  their 
legislative  power  within  the  district.  That  power  may,  indeed,  be  ap- 
plied to  many  purpot^es,  and  was  intended  by  the  constitution  to  extend 
to  many  purposes  indispensable  to  the  security  and  dignity  of  the  gen- 
eral government ;  but  there  are  purposes  of  a  more  grave  and  general 
character,  than  the  offences,  which  may  be  denominated  contempts,  and 
which,  from  th^ir  very  nature,  admit  of  no  precise  definition.  Judicial 
gravity  will  not  admit  of  the  illu^ations,  which  this  remark  would  ad* 
mit  of.  Its  correctness  is  easily  tested  by  pursuing,  in  imagination,  a 
legislative  attempt  at  defining  the  cases,  to  which  the  epithet  contempt 
might  be  reasonably  applied. 

^  But  although  tlie  offence  be  held  undefinable,  it  is  justly  contended, 
that  ihe  punishment  need  not  bo  indefinite.    Nor  is  it  so. 

**  We  are  not  now  considering  the  extent,  to  which  the  punishing 
power  of  congress,  by  a  legislative  act,  may  bo  carried.  On  that  sub- 
ject, the  bounds  of  their  power  are  to  be  found  in  the  provisions  of  the 
constitution. 

**  The  present  question  is,  what  is  the  extent  of  the  punishing  power, 
which  the  deliberative  assemblies  of  the  Union  may  assume,  and  exer- 
cise on  the  principle  of  self-preservation  ? 

**  Analogy,  and  the  nature  of  the  case,  furnish  the  answer  —  ^the  least 
possible  power  adeqtutte  to  the  end  proposed ;  **  which  is  the  power  of  im- 
prisonment It  may,  at  first  view,  and  from  the  history  of  the  practice 
of  our  legislative  bodies,  be  thought  to  extend  to  other  inflictions.  But 
every  other  will  be  found  to  be  mere  commutation  for  confinement ; 
since  commitment  alone  is  the  alternative,  where  the  individual  proves 


1  See  the  Speeches  of  Mr.  Doddridge  and  Mr.  Burges  on  this  occasion. 
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Jer,  by  a  reprimand  by  the  speaker.  So  in  1800,  in 
J  case  of  William  Duane,  for  a  printed  libel  against  the 
late,  the  party  was  held  guilty  of  a   contempt,  aod 

And  even  liD  the  dura/ion  of  impri»onment  a  period  ta 
baeil  by  tbe  Daturo  orihinga;  *iiice  llie  exialence  of  tlie  powpr,  that 
I,  IB  indbpeiiaable  to  iu  continuance ;  and  clihou^h  liie  Icgisla- 
I  power  continues  perpetual,  the  legislative  bodj  ceaaea  to  e\i£i  on 
.t  of  ita  uijournment  or  periodical  dissolution.  It  follows, 
■  impri9onnient  miial  terminate  with  thnt  adjournment. 
This  view  of  (he  subject  necessarily  sets  bounds  to  the  exercise  of 
irice,  which  has  sometimes  disgraced  deliberative  assemblies,  wfaea 
r  the  influence  of  strong  paaaiona  or  wicked  leaders,  but  the  in- 
)f  which  huvo  long  eini'e  remained  on  rt^cord  only,  as  historical 
t  as  precedents  for  imitation.  In  tlie  present  fixed  and  settled 
i  of  English  institutions,  there  is  no  more  danger  of  their  being 
Ired,  probably,  than  in  our  own. 

^But  the  American  legialatisro  bodies  have  never  possessed,  or  pre- 
>,  the  omnipotence,  which  constitutes  the  leadinj;  feature  in  ttit 
e  assembly  of  Great  Britain,  and  which  may  have  led  occasion- 
Ito  the  exerciseof  caprice,  under  the  specious  appearance  of  meiiud 

llf  it  be  inquired,  what  security  is  there,  that  with  sn  officer  avowing 
f  devoted  to  their  will,  the  bouse  of  representatives' will  confine  its 
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punished  by  imprisonment^  Nor  is  there  any  thing 
peculiar  in  the  claim  under  the  constitution  of  the 
United  States.   The  same  power  has  been  claimed,  and 

of  representatives ;  that  the  express  grant  of  power  to  punish  their  mem- 
bers respectively,  and  to  expel  them,  by  the  application  of  a  familiar 
maxim,  raises  an  implication  against  the  power  to  punish  any  other,  than 
their  own  members. 

**  This  argument  proves  too  much ;  for  its  direct  application  would 
lead  to  the  annihilation  of  almost  every  power  of  congress.  To  enforce 
its  laws  upon  any  Subject,  without  the  sanction  of  punishment,  is  obvi- 
ously impossible.  Yet  there  is  an  express  grant  of  power  to  punish  in 
one  class  of  cases  and  one  only ;  and  all  the  punishing  power  exercised 
by  congress  in  any  cases,  except  those,  which  relate  to  {Piracy  and  of- 
fences against  the  laws  of  nations«  is  derived  from  implication.  Nor 
^d  the  idea  ever  occur  to  any  one,  that  the  express  grant  in  one  class 
of  cases  repelled  the  assumption  of  the  punishing  power  in  any  other. 

'^  The  truth  is,  that  the  exercise  of  the  powers  given  over  their  own 
members  was  of  such  a  delicate  nature,  that  a  constitutional  provision 
became  necessary  to  assert,  or  communicate  it.  Constituted,  as  that 
body  is,  of  the  delegates  of  confederated  states,  some  such  provision 
was  necessary  to  guard  against  their  mutual  jealousy,  since  every  pro- 
ceeding against  a  representative  would  indirectly  affect  tho  honour  or 
interests  of  the  state,  which  sent  him. 

^  In  reply  to  the  suggestion,  that,  on  this  same  foundation  of  necessi- 
tjf  might  be  raised  a  superstructure  of  implied  powers  in  the  executive, 
and  every  other  department,  and  even  ministerial  officer  of  the  govern- 
ment, it  would  be  sufficient  to  observe,  that  neither  analogy  nor  prece- 
dent, would  support  the  assertion  of  such  powers  in  any  other,  than  a  legis- 
lative or  judicial  body.  Even  corruption  any  where  else  would  not  con- 
taminate the  source  of  political  life.  In  the  retirement  of  the  cabinet^ 
it  is  not  expected,  that  the  executive  can  be  approached  by  indignity  or 
insult ;  nor  can  it  ever  be  necessary  to  the  executive,  or  any  other  de- 
partment, to  hold  a  public  deliberative  assembly.  These  are  not  avgu- 
ments ;  they  are  visions,  which  mar  the  enjoyment  of  actual  blessings, 
with  the  attack  or  feint  of  the  harpies  of  imagination. 

**  As  to  the  minor  points  made  in  this  case,  it  is  only  necessary  to  ob- 
serve, that  there  is  nothing  on  the  face  of  this  record,  from  which  it 
can  appear,  on  what  evidence  this  warrant  was  issued.  And  we  are  not 
to  presume,  that  the  house  of  representatives  would  have  issued  it  with- 
out duly  establishing  the  fact  charged  on  the  individual.    And,  as  to 

1  Joum.  of  Senate,  27th  March,  1800 ;  Jefferson's  Manual,  §  a  See 
alfo  Buniett  V.  jlMoft,  14  East,  1. 
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■•cised  repeatedly,  under  the  state  governments, 
ftpendent  of  any  special  constitutional  provision, 
the  broad  ground  stated,  by  Mr.  Chief  Justice 
:n,  that  the  members  of  the  legislature  are  legal- 
ind  inherently  possessed  of  all  such  privileges,  as 
Ineccssary  to  enable  them,  with  freedom  and  safety, 
Texecute  the  great  trust  reposed  in  them  by  the 
r  of  the  people,  who  elected  them.' 
1 846.  The  power  to  punish  for  contempts,  thus  aa- 
Jed  both  in  England  and  America,  is  confined  to 
Bishment  during  the  session  of  the  legislative  body, 
\  cannot  be  extended  beyond  it.*  It  seems,  that 
(power  of  congress  to  punish  cannot,  in  its  utmost 
pnt,  proceed  beyond  imprisonment;  and  then  it 
liinates  with  the  adjournmenl,  or  dissolution  of  that 
Whether  a  flne  may  not  be  imposed,  has  been 
Intly  *  made  a  question  in  a  case  of   contempt 

0  which   the  proi^ess  might  reach,  it  is  vety  clesr,  thit 

1  renaon  for  confining  iu  operation  to  the  limitB  of  the 
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before  the  house  of  lords  ;  upon  which  occasion  Lord 
Chancellor  Brougham  expressed  himself  in  the  nega- 
tive, and  the  other  law  lords,  Eldon  and  Tenterden, 
in  the  affirmative ;  but  the  point  was  not  then  solemn- 
ly decided.*  It  had,  however,  been  previously  affirmed 
by  the  house  of  lords  in  the  case  of  Rex  v.  Flower ^ 
(8  T.  R.  314,)  in  case  of  a  libel  upon  one  of  the  Bishops. 
Lord  Kenyon  then  said,  that  in  ascertaining  and  punish- 
ing for  a  contempt  of  its  privileges,  the  house  acted  in 
a  judicial  capacity.* 

.  ^  847.  The  sixth  section  of  the  first  article  contains 
an  enumeration  of  the  rights,  privileges,  and  disabilities 
of  the  members  of  each  house  in  their  personal  and  in- 
dividual characters,  as  contradistinguished  from  the 
rights,  privileges,  and  disabilities  of  the  body,  of  which 
Aey  are  members..  It  may  here,  again,  be  remained, 
that  these  rights  and  privileges  are,  in  truth,  the  rights 
SBid. privileges  of  their  constituents,  and  for  their  benefit 
sad  security,  rather  than  the  rights  and  privileges  of 
the  member  for  his  own  benefit  and  security.*  In  like 
manner,  the  disabilities  imposed  are  founded  upon  the 
same  comprehensive  policy ;  to  guard  the  powers  of  the 
representative  from  abuse,  and  to  secure  a  wise,  im* 
partial,  and  uncorrupt  administration  of  his  duties. 


A  See  a  learned  article  on  this  subject  in  tlio  English  Law  Magazine 
for  July,  1831,  p.  1,  ifc^  Parliamentary  Debates,  1831. 

s  In  YvUta  v.  Lansing,  (9  Johns.  R.  417,)  Mr.  Justice  Piatt  said,  that 
*'  the  right  of  punishing  for  contempts  by  summary  conviction  is  inhe- 
rent in  all  courts  of  jnstice  and  legiidative  assemblies,  and  is  essential  to 
their  protection  and  existence.  It  is  a  branch  of  the  common  law  adopt- 
ed and  sanctioned  by  our  state  constitution.  The  decision  involved 
in  this  power  is  in  a  great  measure  arbitrary  and  undefinable  ;  and  yet 
the  experience  of  ages  has  demonstrated,  tliat  it  is  perfectly  compatible 
with  civil  liberty,  and  auxiliary  to  the  purest  ends  of  justice." 

«  Com.  Dig.  FardiaiMnii  D.  17. 
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j  848.  The  first  clause  is  as  follows  :  "  The  senators 
id  representatives  shall  receive  a  compensation  for 
leir  services,  to  be  ascertained  by  law,  and  paid  out 
f  the  treasury  of  the  United  Slates.    They  shall,  in 
U  cases,  except  treason,  felony,  and  breach  of  the 
eaee,  be  privileged  from  arrest  during  their  attend- 
ice  at  the  session  of  their  respective  houses,  and  in 
oing  to,  and  returning  from,  the  same.    And  for  any 
aeech  or  debate  in  either  house  they  shall  not  be 
uestioned  in  any  other  place." 

j  849.  In  respect  to  compensation,  there  is,  at  pres- 
,  a  marked  distinction  between  the  members  of  the 
tish  parliament,  and  the  members  of  congress  ;  the 
ner  not    being,    at  present,    entitled  to    any  pay. 
rmerly,  indeed,  the  members  of  the  house   of  com- 
ns  were  entitled  to  receive  wages  from  their  constit- 
its  ;  but  the  last  known  case  is    that  of  Andrew 
rvell,  who  was  a  member  from  Hull,  in  the  first  par- 
iient  after  the  restoration  of  Charles  the  Second. 
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qompensation  to  be  paid  to  members  ;  and  the  prac- 
tice is  believed  to  be  absolutely  universal,  under  the 
state  constitutions.  The  members  are  not,  however, 
always  paid  out  of  the  public  treasury  ;  but  the  prac- 
tice still  exists,  constitutionally,  or  by  usage,  in  some 
of  the  states,  to  charge  the  amount  of  the  compensa- 
tion fixed  by  the  legislature  upon  the  constituents,  and 
levy  it  in  the  state  tax.  That  has  certamly  been  the 
general  course  in  the  state  of  Massachusetts ;  and  it  was 
probably  adopted  from  the  ancient  practice  in  England. 
^  850.  Whether  it  is,  on  the  whole,  best  to  allow  to 
members  of  legislative  bodies  a  compensation  for  their 
services,  or  whether  their  services  should  be  considered 
merely  honorary,  is  a  question  admitting  of  much  ail- 
ment on  each  side;  and  it  has  accordingly  found  strenu- 
ous advocates,  and  opponents,  not  only  in  speculation, 
but  in  practice.  It  has  been  already  seen,  that  in  Eng- 
land none  is  now  allowed,  or  claimed  ;  and  there  can 
be  little  doubt,  that  public  opinion  is  altogether  in  fa- 
vour of  their  present  course.  On  the  other  hand,  in 
America  an  opposite  opinion  prevails  among  those, 
whose  influence  is  most  impressive  with  the  people  on 
such  subjects.  It  is  not  surprising,  that  under  such 
circumstances,  there  should  have  been  a  considerable 
diversity  of  opinion  manifested  in  the  conyei^tion  itself. 
The  proposition  to  allow  compensation  out  of  the  pub- 
lic treasury,  to  members  of  the  house  of  representa- 
tives, was  origmally  carried  by  a  vote  of  eight  states 
against  three ;  ^  and  to  the  senators  by  a  vote  of  seven 
states  against  three,  one  being  divided.'  At  a  subse- 
quent period,  a  motion  to  strike  out  the  payment  out  of 
the  public  treasury  was  lost  by  a  vote  of  four  states  in 

1  Joomal  of  Convention,  67, 116,117.  >  Id.  119. 
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jatfiriQative,  and  live  id  tbe  negative,  two  being  di- 

1;'  and    ibe  whole  proposition,  as  lo  repre^enta- 

was  (as  amended)  lost  by  a  vote  of  tive  states 

It,  and  five  against  it,  one  being  divided.*    And  as 

■enators,  a  motion  was  made,  that  they  sbould  be 

by  their  respective  slates,  which  was  lost,  five 

es  voting  for  it,  and  six  against  it ;  and  (hen  the 

losition  lo  pay  them  out  of  the  public  treasury  was 

Iby  a  similar  vote.^     At  a  subsequent  period  a  pro- 

Ition  was  reported,  that  the  compensalion  of  the 

libers  of  both  houses  should  be  made  by  the  state, 

ich  they  were  chosen;^  and  ultimately  the  prea- 

lan  was  agreed  to  by  a  vole  of  nine  states  against 

Such  a  fluctuation  of  opinion  exhibits  in  a  strong 

I  the  embarrassing  considerations,  which  surround- 

he  subject.'' 

SSI.  The  principal  reasons  in  favour  of  a  coropen- 
In  may  be  presumed  to  have  been  the  foUowiag. 
■St  place,  the  advantage,it  secured,  of  command- 
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next  place,  it  would,  in  a  proportionate  degree,  gratify 
the  popular  feeling  by  enlarging  the  circle  of  candi- 
dates, from  which  members  might  be  chosen,  and  bring- 
ing the  office  within  the  reach  of  persons  in  the  middle 
ranks  of  society,  although  they  might  not  possess  shm- 
mg  talents  ;  a  course  best  suited  to  the  equality  founds 
and  promulgated  in  a  republic.  In  the  next  place,  it 
would ,  make  a  seat  in  the  national  councils,  as  attrac- 
tive, and  perhaps  more  so,  than  in  those  of  the  state,  by 
the  superior  emoluments  of  office.  And  in  the  last 
place,  it  would  be  in  conformity  to  a  long  and  well 
setded  practice,  which  embodied  public  sentiment,  and 
had  been  sanctioned  by  public  approbation.^ 

§  852.  On  the  other  hand,  it  might  be,  and  it  was, 
probably,  urged  against  it,  that  the  practice  of  allowing 
compensation  was  calculated  to  make  the  office  rather 
more  a  matter  of  bargain  and  speculation,  than  of  high 
political  ambition.  It  would  operate,  as  an  inducement 
to  vulgar  and  groveling  demagogues,  of  litde  talent, 
and  narrow  means,  to  defeat  the  claims  of  higher  can- 
didates, than  themselves ;  and  with  a  view  to  the  com- 
pensation alone  to  engage  in  all  sorts  of  corrupt  intrigues 
to  procure  their  own  election.  It  would  thus  degrade 
these  high  trusts  from  being  deemed  the  reward  of 
distinguished  merit,  and  strictly  honorary,  to  a  mere 
traffic  for  political  office,  which  would  first  corrupt  the 
people  at  the  poQs,  and  then  subject  their  liberties  to 
be  bartered  by  their  venal  candidate.  Men  of  talents 
in  this  way  would  be  compelled  to  degradation,  in  or- 
der to  acquire  office,  or  would  be  excluded  by  more 
unworthy,  or  more  cimning  candidates,  who  would  feel, 
that  the  labourer  was  worthy  of  his  hire.    There  is  no 


1  See  Rawie  on  the  Constitution,  ch.  18,  p.  181. 
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^r,  that  the  want  of  compensation  would   deter 

1  of  suitable  talents  and  virtues,  even  in  the  humbler 

i  of  life,  from  becoming  members ;  since  it  could 

■■cely  be  presumed,  that  the  public  gratitude  would 

1  by  other  means,  aid  them  in  their  private  business, 

increase  their  just  patronage.     And  if,  in   a  few 

ps,  it  should  be  otherwise,  it  should  not  be  forgotten, 

J  one  of  the  most  wholesome  lessons  to  be  taught 

j-epublics  was,  that  men  should  learn  suitable  econ- 

r  and  prudence  in  their  private  affairs  ;  and  that 

Ifusion    and  poverty  were,  with  a  few  splendid  ex- 

itions,  equally  unsafe  to  be  entrusted  with  the  public 

Its  and  interests,  since,  if  they  did  not  betray,  they 

lild   hardly  be   presumed  willing  to  protect  them. 

E  practice  of  England  abundantly  showed,  that  com- 

Isation  was  not  necessary  to  bring  into  public  life 

1  best  talents  and  virtues  of  the  nation.     In  looking 

Ir  her  list    of    distinguished    statesmen,    of    equal 

■f  and  patriotism,  it  would  be  found,  that  compara- 
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Station.  It  has  been  justly  observed,  that  the  principle 
of  compensation  to  those,  who  render  services'  to  the 
public,  runs  through  the  whole  constitution.^ 

§  854.  If  it  be  proper  to  allow  a  compensation  for 
services  to  the  members  of  congress,  there  seems  the 
utmost  propriety  in  its  being  paid  out  of  the  public 
treasury  of  the  United  States.  The  labour  is  for  the 
benefit  of  the  nation,  and  it  should  properly  be  remu- 
nerated by  the  nation.  Besides ;  if  the  compensation 
were  to  be  allowed  by  the  states,  or  by  the  constituents 
of  the  members,  if  left  to  their  discretion,  it  might  keep 
the  latter  in  a  state  of  slavish  dependence,  and  might 
introduce  great  inequalities  in  the  allowance.  And  if 
it  were  to  be  ascertained  by  congress,  and  paid  by  the 
constituents,  there  would  always  be  danger,  that  the 
rule  would  be  fixed  to  suit  those,  who  were  the  least  en- 
lightened, and  the  most  parsimonious,  rather  than  those, 
who  acted  upon  a  high  sense  of  the  dignity  and  the 
duties  of  the  station.  Fortunately,  it  is  left  for  the  de- 
cision of  congress.  The  compensation  is  "  to  be  ascer- 
tained by  law ;"  and  never  addresses  itself  to  the  pride, 
or  the  parsimony,  the  local  prejudices,  or  local  habits  of 
any  part  of  the  Union.  It  is  fixed  with  a  liberal  view 
to  the  national  duties,  and  is  paid  fi-om  the  national  purse. 
If  the  compensation  had  been  left,  to  be  fixed  by  the 
state  legislature,  the  general  government  would  have 
become  dependent  upon  the  governments  of  the  states ; 
and  the  latter  could  almost,  at  their  pleasure,  have  dis- 
solved it.*  Serious  evils  were  felt  6rom  this  source  under 
the  confederation,  by  which  each  state  was  to  maintain 
its  own  delegates  in  congress ;'  for  it  was  found,  that  the 

1  Rawle  on  the  Coostitution,  ch.  18,  p.  179. 

9  2  EUiot's  Debates,  279. 

'  Articles  of  Confederation,  arc  5. 
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s  too  often  were  operated  upon  by  local  consid- 
ons,  as  contradistinguished  from  general   and  na- 
J  interests. ' 

855.  The  only  practical  question,  which  seems  to 
:  been  farther  open  upon  this  head,  is,  whether  the 
pensation  should  have  been  ascertained  by  the  con- 
tion  itself,  or  left,  (as  it  now  is,)  to  be  ascertained 

time  to  time  by  congress.     If  fixed  by  the  consti- 
n,  it  might,  from  the  change  of  the  value  of  money, 
the  modes  of  life,  have  become  too  low,  and  utterly 
Equate.     Or  it  might  have  become  too  high  in  con- 
ence  of  serious  changes  in  the  prosperity  of  the 
in.*     It  is  wisest,  therefore,  to  have  it  left,  where  it  is, 
;  decided  by  congress  from  time  to  time,  according 
leir  own  sense  of  justice,  and  a  large  view  of  the 
>nal  resources.     There  is  no  danger,  that   it  will 

become  excessive,  without  exciting  general  dis- 
ent,  and  then  it  will  soon  be  changed  from  the  re- 
n  of  public  opinion.    The  danger  rather  is,  that 
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^  866.  The  next  part  of  the  clause  regards  the  priv- 
ilege of  the  members  from  arrest,  except  for  crimes, 
during  their  attendance  at  the  sessions  of  congress,  and 
their  going  to,  and  returning  from  them.  This  privilege 
is  conceded  by  law  to  the  humblest  suitor  and  witness 
in  a  court  of  justice ;  and  it  would  be  strange,  mdeed, 
if  it  were  denied  to  the  highest  functionaries  of  the  state 
in  the  discharge  of  their  public  duties.  It  belongs  to 
congress  in  common  with  all  other  legislative  bodies, 
which  exist,  or  have  existed  in  America,  since  its  first  set- 
tlement, under  every  variety  of  government ;  and  it  has 
immemorially  constituted  a  privilege  of  both  houses  of 
the  British  parliament.^  It  seems  absolutely  indispensa- 
ble for  the  just  exercise  of  the  legislative  power  in 
every  nation,  purporting  to  possess  a  free  constitution 
of  government ;  and  it  cannot  be  surrendered  without 
endangering  the  public  liberties,  as  well  as  the  private 
independence  of  the  members.* 

^  857.  This  privilege  from  arrest,  privileges  them  of 
course  agamst  all  process,  the  disobedience  to  which  is 
punishable  by  attachment  of  the  person,  such  as  a  sub- 
pcsna  ad  respandendunij  aut  testificandunij  or  a  summons 
to  serve  on  a  jury;  and  (as  has  been  justly  observed) 
with  reason,  because  a  member  has  superiour  duties  to 
perform  in  another  place.  When  a  representative  is 
withdrawn  from  his  seat  by  a  summons,  the  people, 
whom  he  represents,  lose  their  voice  in  debate  and  vote, 
as  they  do  m  his  voluntary  absence.  When  a  senator 
is  withdrawn  by  summons,  his  state  loses  half  its  voice 
in  debate  and  vote,  as  it  does  in  his  voluntary  absence. 
The  enormous  disparity  of  the  evil  admits  of  no  com- 

1 1  Black.  Comm.  164,  165;  Com.  Dig.  Parliament,  D.  17;  Jefferson's 
Manual^  §  «%  Privilege ;  Benxfon  v.  Evdyn,  Sir  O.  Bridg.  R.  334. 

s  1  Kent  Comm.  Lect  11,  p.  231 ;  BoiUm  v.  JUbHtn,  1  Dall.  R.  296; 
CiifinY.  Ctifin^  4  Mass.  R.  1. 
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1300.'    The  privilege,  indeed,  is  deemed  not  mere- 
;he  privilege  of  (he  member,  or  his  constituents,  but 
privilege  of  the  house  also.    And  every   man  must 
lis  peril  take  notice,  who  are  the  members  of  the 
ise  returned  of  record.' 

5  858.  The  privilege  of  the  peers  of  the  British  par- 
[lent  10  be  free  from  arrest,  in  civil  cases,  is  for  ever 
red    and  inviolable.     For  other  purposes,    (as  for 
iimon  process,)  it  seems,  that  their  privilege  did  not 
end,  but  from  the  teste  of  the  summons  to  parlia- 
nt,  and  for  twenty  days  before  and  after  the  session. 
I  that  period  has  now,  as  to  all  common   process 
,  arrest,  been  taken  away  by  statute.'     The  privilege 
the  members  of  the  house  of  commons  irom  arrest 
or  forty  days  after  every  prorogation,  and  for  forty 
/s  before  the   next   appointed   meeting,  which  in 
ict  is  as  long,  as  the   parliament  lasts,   it    seldom 
ng  prorogued  for  more  than  four  score  days,  at  a 
,6.*    In  case  of  a  dissolution  of  parliament,  it  does 
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bcrs  of  congress,  the  privilege  is  strictly  personal,  and 
does  not  extend  to  their  servants  or  property.  It  is 
also,  in  all  cases  confined  to  a  reasonable  time,  eundOf 
morando,  et  redeundOj  mstead  of  being  limited  by  a  pre- 
cise number  of  days.  It  was  probably  from  a  survey 
of  the  abuses  of  privilege,  which  for  a  long  time  defeat- 
ed in  England  the  purposes  of  justice,  that  the  consti- 
tution has  thus  marked  its  boundary  with  a  sedulous 
caution.^ 

§  860.  The  effect  of  this  privilege  is,  that  the  arrest 
of  the  member  is  unlawful,  and  a  trespass  ab  initiOj  for 
which  he  may  maintain  an  action,  or  proceed  against 
the  aggressor  by  way  of  indictment.  He  may  also  be 
discharged  by  motion  to  a  court  of  justice,  or  upon  a 
writ  of  habeas  corpus  ;*  and  the  arrest  may  also  be  pun- 
ished, as  a  contempt  of  the  house.' 

§  86 1 .  In  respect  to  the  time  of  going  and  returning, 
the  law  is  not  so  strict  in  point  of  time,  as  to  require 
the  party  to  set  out  immediately  on  his  return ;  but 
allows  him  time  to  settle  his  private  affairs,  and  to  pre- 
pare for  his  journey.  Nor  does  it  nicely  scan  his  road, 
nor  is  his  protection  forfeited,  by  a  htde  deviation  from 
that,  which  is  most  direct ;  for  it  is  supposed,  that  some 
superior  convenience  or  necessity  directed  it.^  The 
privilege  from  arrest  takes  place  by  force  of  the  elec- 
tion, and  before  the  member  has  taken  his  seat,  or  is 
sworn.  ^ 

§  862.  The  exception  to  the  privilege  is,  that  it  shall 
not  extend  to  "  treason,  felony,  or  breach  of  the  peac^." 

^  Jefifcrson's  Manual,  §  3. 

«  Id.  §  3 ;  2  Str.  990  ;  2  Wilson's  R.  151 ;  Caa.  Temp.  Hard.  28. 

3  1  Black.  Coram.  164,  165, 166;   Com.  Dig.  Parliament,  D.  17;  Jef- 
ferson's Manual,  §  3. 

4  Jefferson's  Manual,  §  3 ;  2  Str.  R.  986, 987. 

^  Jefferson's  Manual,  §  3 ;  but  see  Com.  Dig.  Parliometi^,  D.  17. 
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3se  words  are  the  same  as  those,  in  which  the  excep- 
1  to  the  privilege  of  parliament  is  usually  expressed 
he  common  law,  and  was  doubtless  borrowed  from 
t  source.'     Now,  as  all  crimes  are  offences  against 

peace,  the  phrase  "breach  of  the  peace"  would 
m    to   extend   to    all    indictable   offences,    as    well 
ie,    which   are,   in    fact,   attended   with    force  and 
ence,  as  those,  which  are  only  constructive  breaches 
he  peace  of  the  government,  inasmuch  as  they  vio- 

its  good  order.*    And  so  in  truth  it  was  decided 
)arhament,  in  the  case  of  a  seditious  libel,  published 
a  member,  (Mr.  Wilkes,)  against  the  opinion  of  Lord 
nden  and  the  other  judges  of  the  Court  of  Common 
as;'  and,  as  it  will  probably  now  be  thought,  since 
party  spirit  of  those  times  has  subsided,  with  entire 
d  sense,  and  in  furtherance  of  public  justice.*    It 
i!d  be  monstrous,  that  any  member  should  protect 
self  from  arrest,  or  punishment  for  a  libel,  often  a 
le  of  the  deepest  malignity  and  mischief,  while  he 
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of  parliiEiment ;  and  it  is  always  particularly  demanded 
of  the  king  in  person  by  the  speaker  of  the  house  of 
commons,  at  the  opening  of  every  new  parliament.  * 
But  this  privilege  is  strictly  confined  to  things  done  in 
the  course  of  parliamentary  proceedings,  and  does  not 
cover  things  done  beyond  the  place  and  limits  of  duty.* 
Therefore,  although  a  speech  delivered  in  the  house  of 
commons  is  privileged,  and  the  member  cannot  be 
questioned  respecting  it  elsewhere ;  yet,  if  he  publishes 
his  speech,  and  it  contains  libellous  matter,  he  is  liable 
to  an  action  and  prosecution  therefor,  as  in  common 
cases  of  libel.'  And  the  same  principles  seem  applica- 
ble to  the  privilege  of  debate  and  speech  in  congress. 
No  man  ought  to  have  a  right  to  defame  others  under 
colour  of  a  performance  of  the  duties  of  his  office.  And 
if  he  does  so  in  the  actual  discharge  of  his  duties  in 
congress,  that  furnishes  no  reason,  why  he  should  be 
enabled  through  the  medium  of  the  press  to  destroy 
the  reputation,  and  invade  the  repose  of  other  citizens. 
It  is  neither  within  the  scope  of  his  duty,  nor  in  further- 
ance of  public  rights,  or  public  policy.  Every  citizen 
has  as  good  a  right  to  be  protected  by  the  laws  from 
malignant  scandal,  and  false  charges,  and  defamatory 
imputations,  as  a  member  of  congress  has  to  utter  them 
in  his  seaL  If  it  were  otherwise,  a  man's  character 
might  be  taken  away  without  the  possibility  of  redress, 
either  by  the  malice,  or  indiscretion,  or  overweaning 
self-conceit  of  a  member  of  congre^s.^  It  is  proper, 
however,  to  apprise  the  learned  reader,  that  it  has 
been  recently  denied  in  congress  by  very  distinguished 
lawyers,  that  the  privilege  of  speech  and  debate  in  con- 

1  1  Black.  Comm.  164,  165.  9  Jefferson's  Manual,  §  a 

3  The  King  v.  Creevy,  1  Maule  &  Selw.  27^ 

4  See  the  reasoning  in  Cqffin  v.  Cqffin,  4  Mass.  R.  1. 
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gress  does  not  extend  to  publication  of  his  speech.  And 
they  ground  themselves  upon  an  important  distinction 
arising  from  the  actual  differences  between  English  and 
American  legislation.  In  the  former,  the  publication  of 
the  debates  is  not  strictly  lawful,  except  by  license  of  the 
house.  In  the  latter,  it  is  a  common  right,  exercised 
and  supported  by  the  direct  encouragement  of  the  body. 
This  reasoning  deserves  a  very  attentive  examination.' 
^  864.  The  next  clause  regards  the  disqualifications 
of  members  of  congress ;  and  is  as  follows :  "  No  sen- 
^  ator  or  representative  shall,  during  the  time,  for  which 
"  he  was  elected,  be  appointed  to  any  civil  office  under 
^  the  authority  of  the  United  States,  which  shall  have 
**  been  created,  or  the  emoluments  whereof  shall  have 
**  been  increased,  during  such  time.  And  no  person, 
^^  holding  any  office  under  the  United  States,  shall  be 
^  a  member  of  either  house  of  congress  during  his  con* 
"  tinuance  in  office.  ^  This  clause  does  not  appear  to 
have  met  with  any  opposition  in  the  convention,  as  to 
the  propriety  of  some  provision  on  the  subject,  the 
principd  question  being,  as  to  the  best  mode  of  expres- 
sing the  disqualifications.'  It  has  been  deemed  by  one 
commentator  an  admirable  provision  against  venality, 
though  not  perhaps  sufficiently  guarded  to  prevent 
evasion.'  And  it  has  been  elaborately  vindicated  by 
another  with  uncommon  earnestness.^  The  reasons 
for  excluding  persons  from  offices,  who  have  been  con- 
cerned in  creating  jthem,  or  increasing  their  emoluments^ 

1  Mr.  Doddridge*«  Speech  in  the  case  of  Houston,  in  May^lSSS;  Mr. 
Burgres^s  Speech,  Ibid. 
s  Journ.  of  Convention,  214,  319,  320,.*^,  SSa 

3  1  Tuck.  Black.  Comm.  App.  198,  214,  215,  875. 

4  Rawle  on  the  Const,  ch.  19,  p.  184,  &c. ;  1  Wilson's  Law  Lect  446 
to  449. 
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are  to  take  away,  as  far  as  possible,  any  improper  bias  in 
the  vote  of  the  representative,  and  to  secure  to  the  con- 
stituents some  solemn  pledge  of  his  dismterestedness. 
The  actual  provision,  however,  does  not  go  to  the  ex- 
tent of  the  principle ;  for  his  appointment  is  restricted 
only  "  during  the  time,  for  which  he  was  elected ;  *' 
thus  leaving  in  full  force  every  influence  upon  his  mind, 
if  the  period  of  his  election  is  short,  or  the  duration  of 
it  is  approaching  its  natural  termination.  It  has  some- 
times been  matter  of  regret,  that  the  disqualification  had 
not  been  made  co-extensive  with  the  supposed  mischief; 
and  thus  have  for  ever  excluded  members  from  the  pos- 
session of  offices  created,  or  rendered  more  lucrative 
by  themselves.^  Perhaps  there  is  quite  as  much  wis- 
dom in  leaving  the  provision,  where  it  now  is. 

^  865.  It  is  not  easy,  by  any  constitutional  or  legis- 
lative enactments,  to  shut  out  all,  or  even  many  of  the 
avenues  of  undue  or  corrupt  influence  upon  the  human 
mind.  The  great  securities  for  society  —  those,  on 
which  it  must  for  ever  rest  in  a  fi^e  government — are 
responsibility  to  the  people  through  elections,  and  per- 
sonal character,  and  purity  of  principle.  Where  these 
are  wanting,  there  never  can  be  any  solid  confidence, 
or  any  deep  sense  of  duty.  Where  these  exist,  they 
become  a  sufficient  guaranty  agamst  all  sinister  influ- 
ences, as  well  as  all  gross  ofiences.  It  has  been  re- 
marked with  equal  profoundness  and  sagacity,  that,  as 
there  is  a  degree  of  depravity  in  mankind,  which  re- 
quires a  certain  degree  of  circumspection  and  distrust; 
so  there  are  other  qualities  m  human  nature,  which 
justify  a  certain  portion  of  esteem  and  confidence. 
Republican  government  presupposes  the  existence  of 

1  Rawle  on  the  Constitution,  ch.  19.  See  1  Tuck.  Black.  Comm.  App. 
375. 
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qualilies  in  a  higher  form,  than  any  other.*     It 
;  well  be  deemed  harsh  to  disqualify  an  individual 
any  office,  clearly  required  by  ihe  exigencies  of 
ountry,   simply  because  he  had  done   his   duty.* 
on  the  other  hand,  the  disqualification  might  ope- 
jpon  many  persons,  who  might  find  their  way  into 
ational  councils,  as  a  strong  inducement  to  post- 
the  creation  of  necessary  offices,  lest  they  should 
me  victims  of  their  high  discharge  of  duty.    The 
ces  of  receiving  an  appointment  to  a  new  office  are 
0  many,  or  so  enticing,  as  to  bewilder  many  mmds ; 
f  they  are,  ihe  aberrations  from  duty  are  so  easily 
d,  that  they  rarely,  or  never  escape  the  public 
)aches.     And  if  influence  is  to  be  exerted  by  the 
ulive  for  improper  purposes,  it  will  be  quite  as  easy, 
in  its  operation  less  seen,  and  less  suspected,  to 
the  stipulated  patronage  in  another  form,  either  of 
J,  or  of  profitable  employment,  already  existing, 
even  a  general  disqualification  might  be  evaded  by 
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sence  of  such  a  disqualification  has  rendered  state 
legislation  less  pure,  or  less  intelligent ;  or,  that  the  ex- 
istence of  such  a  disqualification  would  have  retarded 
one  rash  measure,  or  introduced  one  salutary  scruple 
into  the  elements  of  popular  or  party  strife.  History, 
which  teaches  us  by  examples,  establishes  the  truth 
beyond  all  reasonable  question,  that  genuine  patriotism 
is  too  lofty  in  its  honour,  and  too  enlightened  in  its  ob- 
ject, to  need  such  checks ;  and  that  weakness  and  vice, 
the  turbulence  of  faction,  and  the  meanness  of  avarice, 
are  easily  bought,  notwithstanding  all  the  efforts  to 
fetter,  or  ensnare  them. 

^  866.  The  other  part  of  the  clause,  which  disquali- 
fies persons  holdLpig  any  office  under  the  United  States 
fipom  being  members  of  either  house  during  their  con- 
tmuance  m  office,  has  been  still  more  universally  ap- 
plauded ;  and  has  been  vindicated  upon  the  highest 
grounds  of  public  policy.  It  is  doubtless  founded  in  a 
deference  to  state  jealousy,  and  a  sincere  desire  to  ob- 
viate the  fears,  real  or  imaginary,  that  the  general  gov- 
ernment would  obtain  an  undue  preference  over  the 
state  governments.^  It  has  also  the  strong  recommen- 
dation, that  it  prevents  any  undue  influence  from  office, 
either  upon  the  party  himself,  or  those,  with  whom  he 
is  associated  in  legislative  deliberations.  The  universal 
exclusion  of  all  persons  holding  office  is  (it  must  be 
admitted)  attended  with  some  inconveniences.  The 
heads  of  the  departments  are,  in  fact,  thus  precluded 
from  proposmg,  or  vindicating  their  own  measures  in 
the  face  of  the  nation  in  the  course  of  debate ;  and  are 
compelled  to  submit  them  to  other  men,  who  are  either 
imperfectly  acquainted-  with  the  measures,  or  are  indif- 

1  See  Rawie  on  the  Constitution,  cb.  19 ;  The  Federnliflt,  No.  50. 
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,t  to  their  success  or  failure.    Thus,  that  open  and 
;  responsibihty  for  measures,  which  properly  be- 
to  the  executive  in  all  governments,  and   espe- 
in  a  republican  government,  as  its  greatest  secu- 
id  strength,  is  completely  done  away.     The  ex- 
ve  is  compelled  to  resort  to  secret  and  unseen  in- 
ice,  to  private  interviews,  and  private  arrangements, 
icomplish  its  own  appropriate  purposes;  instead  of 
losing  and  sustaining  its  own  duties  and  measures 
bold  and  manly  appeal  to  the  nation  in  the  face  of 
ipresentatives.    One  consequence  of  this  stale  of 
;s  is,  that  there  never  can  be  traced  home  to  the 
ulive  any  responsibility  for  the  measures,  which 
planned,  and  carried  at  its  suggestion.     Another 
equence  will  be,  (if  it  has  not  yet  been,)  that  mea- 
will  be  adopted,  or  defeated  by  private  intrigues, 
lical  combinations,  irresponsible  recommendations, 
|all  the  blandishments  of  office,  and  all  the  deaden- 
of  silent  patronage.     The  executive  will 
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pie,  as  their  constituents,  it  would  have  been  at  least 
some  gain  to  have  allowed  them  a  seat,  like  territorial 
delegates,  in  the  house  of  representatives,  where  they 
might  freely  debate  without  a  tide  to  vote.  In  such  an 
event,  their  influence,  whatever  it  would  be,  would  be 
seen,  and  felt,  and  understood,  and  on  that  account 
would  have  involved  litde  danger,  and  more  searchmg 
jealousy  and  opposition ;  whereas,  it  is  now  secret  and 
silent,  and  from  that  very  cause  may  become  over- 
whelming. 

§  867.  One  other  reason  in  favour  of  such  a  right  is, 
that  it  would  compel  the  executive  to  make  appomt- 
ments  for  the  high  departments  of  government,  not 
from  personal  or  party  favourites,  but  from  statesmen 
of  high  public  charticter,  talents,  experience,  and  ele- 
vated services ;  from  statesmen,  who  had  earned  public 
favour,  and  could  command  public  confidence.  At 
present,  gross  incapacity  may  be  concealed  under  offi- 
cial forms,  and  ignorance  silently  escape  by  shifting  the 
labours  upon  more  intelligent  subordinates  in  office. 
The  nadon  would  be,  on  the  other  plan,  better  served ; 
and  the  executive  sustained  by  more  masculine  elo- 
quence, as  well  as  more  liberal  learning. 

^  868.  In  the  British  parliament  no  restrictions  of 
the  former  sort  exist,  and  few  of  the  latter,  except  such 
as  have  been  created  by  statute.^  It  is  true,  that  an 
acceptance  of  any  office  under  the  crown  is  a  vacation 
of  a  seat  in  parliament  This  is  wise ;  and  secures  the 
people  from  being  betrayed  by  those,  who  hold  office, 
and  whom  they  do  not  choose  to  trust.  But  generally, 
they  are  re-eligible ;  and  are  entitied,  if  the  people  so 
choose,  again  to  hold  a  seat  in  the  house  of  commons, 

1  Seo  1  Bbck.  Comm.  175, 176. 
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Ithstanding  their  official  character.'     The  conse- 
Ice  is,  that  the  ministers  of  the  crown  assume  ao 
I  public  responsibility ;  and  if  the  representation  of 
leople  in  the  house  of  commons  were,  as  it  is  under 
lational  government,   founded  upon  a  uniform  rule, 
Ihich  the  people  might  obtain  their  full  share  of  the 
riiment,  it  would  be  impossible  for  the  ministrj'  to 
cise  a  controlling  influence,  or  escape  (as  in  Amer- 
pey  may)  a  direct  palpable  responsibility.     There 
le  no  danger,  that  a  free  people  will  not  be  suffi- 
walchful  over  their  rulers,  and  their  acts,  and 
is,  when  they  are  known  and  avowed ;  or,  that 
will  not  find  representatives  in  congress  ready  to 
improper  measures,  or  sound  the  alarm  upon 
■■ary  encroachments.     The  real  danger  is,  when 
jifluence  of  the  rulers  is  at  work  in  secret,  and  as- 
ms no  definite  shape;  when  it  guides  with  a  silent 
lirresistible  sway,  and  yet  covers  itself  under  the 
popular  opinion,  or  independent  legislation; 
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terposed  by  the  constitution  has  been  received  with 
general  approbation,  and  has  been  thought  to  have 
worked  well  during  our  experience  under  the  national 
government.^  Indeed,  the  strongly  marked  parties  in 
the  British  parliament,  and  their  consequent  dissensions 
have  been  ascribed  to  the  non-existence  of  any  such 
restraints ;  and  the  progress  of  the  influence  of  the 
crown,  and  the  supposed  corruptions  of  legislation,  have 
been  by  some  writers  traced  back  to  the  same  origmal 
blemish.*  Whether  these  inferences  are  borne  out  by 
historical  facts,  is  a  matter,  upon  which  different  judg- 
ments may  arrive  at  different  conclusions ;  and  a  work, 
like  the  present,  is  not  the-  proper  place  to  discuss 
them. 

1  Mr.  Rawle's  remarks  in  bis  Treatise  on  Constitntional  Law,(ch.  19,) 
are  as  full  on  Uiis  point,  as  can  probably  be  found.  See  also  The  Fed- 
eralist, No.  55 ;  1  Tucker's  filack.  Comm.  App.  198,  214,  215 ;  2  £niot*s 
Debates,  278, 279,  2c0,  28J,  282 ;  1  Wilson's  Law  Lect  446  to  449. 

s  1  Wilson's  Law  Lect  446  to  449. 
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CHAPTER  XUI. 

E  or  PASSING  LAWS.       PRESIDENT'S   MEGATIVE. 

170.  The  seventh  section  of  the  first  article  treats 
3  important  subjects,  the  right  of  originating  reve- 
iiUs,  and  tlie  nature  and  extent  of  the  president's 
ive  upon  the  passing  of  laws. 
371.  The  first  clause  declares  — "All    bills   for 
ing  revenue  shall  originate  in  the  house  of  repre- 
tatives ;  but  the  senate  may  propose,  or  concur 

I  amendments,  as  on  other  bills."     This  provision, 
■  as  it  regards  the  right  to  originate  what  are  tech- 
y  called  "  money  bills,"  is,  beyond   all   question, 
wed  from  the  British  house  of  commons,  of  which 
he  ancient  and  indisputable  privilege  and  right, 

II  grants  of  subsidies  and  parliamentary  aids  shall 
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mons ;  and  therefore  the  commons,  not  being  the  sole 
persons  taxed,  this  cannot  be  the  reason  of  then*  having 
the  sole  right  of  raising  and  modelling  the  supply.  The 
true  reason  seems  to  be  this.  The  lords  being  a  per- 
manent hereditary  body,  created  at  pleasure  by  the 
king,  are  supposed  more  liable  to  be  influenced  by  the 
crown,  and  when  once  influenced,  more  likely  to  con- 
tinue so,  than  the  commons,  who  are  a  temporary  elec- 
tive body,  freely  nominated  by  the  people.  It  would, 
therefore,  be  extremely  dangerous  to  give  the  lords  any 
power  of  framing  new  taxes  for  the  subject  It  is  suffi- 
cient, that  they  have  a  power  of  rejecting,  if  they  think 
the  commons  too  lavish  or  improvident  m  their  grants.^ 
^  872.  This  seems  a  very  just  accoimt  of  the  matter, 
with  reference  to  the  spirit  of  the  British  constitution ; 
though  a  different  explanation  has  been  deduced  from 
a  historical  review  of  the  power.  It  has  been  asserted 
to  have  arisen  from  the  instructions  from  time  to  time 
given  by  the  constituents  of  the  commons,  (whether 
county,  city,  or  borough,)  as  to  the  rates  and  assess- 
ments, which  they  were  respectively  willing  to  bear 
and  assent  to ;  and  from  the  aggregate  it  was  easy  for 
the  commons  to  ascertain  the  whole  amount,  which  the 
commonalty  of  the  whole  kingdom  were  willing  to 
grant  to  the  king.'  Be  this  as  it  may,  so  jealous  are 
the  commons  of  this  valuable  privilege,  that  herein  they 
will  not  suffer  the  other,  house  to  exert  any  power,  but 
that  of  rejecting.  They  will  not  permit  the  least  altera- 
tion or  amendment  to  be  made  by  the  lords  to  the 
mode  of  taxing  the  people  by  a  money  bill ;  and  under 

1  1  Black.  Comm.  169 ;  De  Lolme  on  Constitatioo,  ch.  4,  8,  p.  66,  84, 
85,  and  note. 

9  2  Wilson's  Law  Lect  161, 162, 163,  citing  Millar  on  Constitotion, 
998.    But  see  1  Wilson's  Law  Lect  444,  445. 
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ippellation  are  included  all  bills,  by  which  money 
2cted  to  be  raised  upon  ihe  subject  for  any  pur- 
or  in  any  shape  whatsoever,  either  for  the  exi- 
es  of  the  government,  and  collected  from  the  king- 
in  general,  as  the  land  tax,  or  for  private  benefit, 
collected  in  any  particular  district,  as  turnpikes, 
1  rales,  and  the  like.'     It  is  obvious,  that  this 
r  might  be  capable  of  great  abuse,  if  other  bills 
tacked  to  such  money  bills ;  "and  accordingly  it 
found,  that  money  bills  were   sometimes   tacked 
ourite  measures  of  the  commons,  with  a  view  to 
■e  their  passage  by  the  lords.     This  extraordinary 
ir  rather  perversion  of  the  power,  would,  if  suffer- 
)  grow  into  a  common  practice,  have  completely 
ayed  the  equilibrium  of  the  Bridsh  constitution, 
ubjected  both  the  lords  and  the  king  to  the  power 
:  commons.     Resistance  was  made  from  time  to 
to   this  unconsdtutional  encroachment ;    and  at 
l^h^ords^witl^^iev^^jv^ermaiien^ffec^^^ 
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direcdy  dependent  upon  them  for  support,  it  will  be 

more  watchful  and  cautious  in  the  imposition  of  taxes, 
than  a  body,  which  emanates  exclusively  from  the 
states  in  their  sovereign  political  capacity.^  But,  as 
the  senators  are  in  a  just  sense  equally  representatives 
of  the  people,  and  do  not  hold  their  offices  by  a  per- 
manent or  hereditary  tide,  but  periodically  return  to  the 
common  mass  of  citizens ;  *  and  above  all,  as  direct 
taxes  are,  and  must  be,  apportioned  among  the  states 
according  to  their  federal  population ;  and  as  all  the 
states  have  a  distinct  local  interest,  both  as  to  the 
amount  and  nature  of  all  taxes  of  every  sort,  which  are 
to  be  levied,  there  seems  a  peculiar  fitness  in  giving  to 
the  senate  a  power  to  alt6r  and  amend,  as  well  as  to 
concur  with,  or  reject  all  money  bills.  The  due  influ- 
ence of  all  the  states  is  thus  preserved ;  for  otherwise 
it  might  happen,  from  the  overwhelming  representation 
of  some  of  the  large  states,  that  taxes  might  be  levied, 
which  would  bear  with  peculiar  severity  upon  the  in- 
terests, either  agricultural,  commercial,  or  manufactur- 
mg,  of  others  being  the  minor  states ;  and  thus  the 
equilibrium  intended  by  the  constitution,  as  well  of 
power,  as  of  interest,  and  influence,  might  be  practi- 
cally subverted. 

^  874.  There  would  also  be  no  small  inconvenience 
in  excluding  the  senate  from  the  exercise  of  this  power 
of  amendment  and  alteration ;  since  if  any,  the  slightest 
modification  were  required  in  such  a  bill  to  make  it 
either  palatable  or  just,  the  senate  would  be  compelled 

to  reject  it,  although  an  amendment  of  a  single  line 



^  2  Wilson's  Law  Lect  163,  164;  Rawle  on  Constitution,  ch.  6; 
4  Elliot's  Debates,  141. 

9  1  Tucker's  Black.  Comm.  App.  215;  2  Wilson's  Law  Lect.  1Q3, 
164 ;  Rawle  on  Constitution,  ch.  6 ;  4  Elliot's  Debates,  141. 
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make  it  entirely  acceptable  to  both  houses.* 
J  a  praciical  obsttuction  to  the  legislation  of  a  free 
rnment  would  far  outweigh  any  supposed  iheoreti- 
pvanlages  from  the  possession  or  exercise  of  an 
;  power  by  the  house  of  representatives.  In- 
I  perplexities,  and  misunderslandiogs,  and  delays 
1  clog  the  most  wholesome  legislation.  Even  the 
1  appropriation  bills  might  be  in  danger  of  a  mis- 
L°;e  on  these  accounts ;  and  the  most  painful  dis- 

i  might  be  introduced. 

175.  Indeed,  of  so  little  importance  has  the  exclu- 

lossession  of  such  a  power  been  thought  ia  the 

Igovemments,  that  some  of  the  state  constitutions 

\  no  difference,  as  to  the  power  of  each  branch 

legislature  to  originate  money  bills.     Most  of 

I  contain  a  provision  similar  to  that  in  the  constitu- 

the  United  States  ;  and  in  those  states,  where 

elusive  power  formerly  existed,  as,  for  instance, 
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of  some  discussion.  A  learned  commentator  supposes, 
that  eveiy  bill,  which  indirectly  or  consequentially  may 
raise  revenue,  is,  within  the  sense  of  the  constitution,  a 
revenue  bill.  He  therefore  thinks,  that  the  bills  for 
establishing  the  post-office,  and  the  mint,  and  regulat- 
bg  the  value  of  foreign  coin,  belong  to  this  class,  and 
ought  not  to  have  originated  (as  in  fact  they  did)  in  the 
senate.*  But  the  practical  construction  of  the  constitu- 
tion has  been  against  his  opinion.  And,  indeed,  the 
history  of  the  origin  of  the  power,  already  suggested, 
abundantly  proves,  that  it  has  been  confined  to  bills  to 
levy  taxes  in  the  strict  sense  of  the  words,  and  has  not 
been  understood  to  extend  to  biUs  for  other  purposes, 
which  may  incidentally  create  revenue.*  No  one  sup- 
poses, that  a  bill  to  sell  any  of  the  public  lands,  or  to 
sell  public  stock,  is  a  bill  to  raise  revenue,  in  the  sense 
of  the  constitution.  Much  less  would  a  bill  be  so 
deemed,  which  merely  regulated  the  value  of  foreign  or 
domestic  coins,  or  authorized  a  discharge  of  insolvent 
debtors  upon  assignments  of  their  estates  to  the  United 
States,  giving  a  priority  of  payment  to  the  United 
States  in  cases  of  insolvency,  although  all  of  them  might 
incidentally  bring  revenue  into  the  treasury. 

^  878.  The  next  clause  respects  the  power  of  the 
president  to  approve,  and  negative  laws.  In  the  con- 
vention there  does  not  seem  to  have  been  much  diver- 
sity of  opinion  on  the  subject  of  the  propriety  of  giving 
to  the  president  a  negative  on  the  laws.  The  principal 
points  of  discussion  seem  to  have  been,  whether  the 
negative  should  be  absolute,  or  qualified ;  and  if  the 
latter,  by  what  number  of  each  house  the  bill  should  be 
subsequently  passed,  in  order  to  become  a  law ;  and 

1  Tucker's  Black.  Comm.  App.  261,  and  oote. 
9  See  2  ElUot's  Debates,  283, 284. 
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ler  the  negative  should  in  either  case  be  exclu- 
vested  in  the  president  alone, or  in  him  joiDtly  with 
Other  department  of  the  government.     The  pro- 
3n  of  a  qualified  negative  seems  to  have  obtaioed 
al,  but  not  universal  supporl,  having  been  carried 
e  vote  of  eight  states  against  two.'     This  being 
d,   the  question,  as  to  the  number,  was   at  first 
mously  carried  in  the  affirmative  in  favour  of  two 
i  of  each  house ;  at  a  subsequent  period  it  was 
d  to  three  fourths  bj  a  vole  of  six  states  against 
one  being  divided  ;  and  it  was  ultimately  restored 
;  two  thirds,  without  any  apparent  struggle.*    Aa 
was  also  made  to  unite  the  supreme  national  ju- 
y  with  the  executive  in  revising  the  laws,  and 
;ising  the  negative.    But  it  was  constantly  resisted, 
at  first  overruled  by  a  vote  of  four  states  against 
,  two  being  divided,  and  finally  rejected  by  the 
of  eight  states  against  three.' 
*79.    Two  points  may  properly  arise  upon  this 
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is  true,  that  the  defect  of  such  an  absolute  negative  has 
a  tendency  to  weaken  the  executive  department.  But 
this  may  be  obviated,  or  at  least  counterpoised,  by 
other  arrangements  in  the  government ;  such  as  a  quali- 
fied connexion  with  the  senate  in  making  treaties  and 
appointments,  by  which  the  latter,  being  a  stronger  de- 
partment, may  be  led  to  suppoi  t  the  constitutional  rights 
of  the  former,  without  being  too  much  detached  from 
its  own  legislative  functions.*  And  the  patronage  of 
the  executive  has  also  some  tendency  to  create  a  coun- 
teracting influence  in  aid  of  his  independence.  It  is 
true,  that  in  England  an  absolute  negative  is  vested  in 
the  king,  as  a  branch  of  the  legislative  power  ;  and  he 
possesses  the  absolute  power  of  rejecting,  rather  than 
of  resolving.  And  this  is  thought  by  Mr.  Justice  Black- 
stone  and  others,  to  be  a  most  important,  and  indeed 
mdispensable  part  of  the  royal  prerogative,  to  guard 
against  the  usurpations  of  the  legislative  authority.* 
Yet  in  point  of  fact  this  negative  of  the  king  has  not 
been  once  exercised  since  the  year  1 692 ; '  a  fact, 
which  can  only  be  accounted  for  upon  one  of  two  sup- 
positions, either  that  the  influence  of  the  crown  has 
prevented  the  passage  of  objectionable  measures,  or  that 
the  exercise  of  the  prerogative  has  become  so  odious, 
that  it  has  not  been  deemed  safe  to  exercise  it,  except 
upon  the  most  pressing  emergencies.^    Probably  both 

1  The  Federalist,  No.  51.  ^  i  Black.  Comm.  154. 

3  De  Lolme  on  ConBtitution,  ch.  17,  p.  390,  391  ;  1  Kent's  Comm. 
Lect.  Il,p.  2*2(>. 

4  1  Wilson's  Law  Lect  448, 449  ;  The  Federalist,  No.  73  ;  Td.  No.  69 ; 
1  Kent's  Comm.  Lect  1 1,  p.  226. —  Mr.  Burke,  in  his  letter  to  the  sher- 
iffs ofBristot,*  has  treated  this  subject  with  his  usual  masterly  power. 
**  The  kingr's  negative  to  bills,"  says  he,  **  is  one  of  the  most  undisputed  of 
the  royal  prerogatives ;  and  it  extends  to  all  cases  whatsoever.    I  am 

•  la  1777. 
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ves  have  alternately  prevailed  in  regard  to  bill^ 
rh  were  disagreeable  to  the  crown;'  though,  for 
last   hair  century,  the  latter  has  had  the  most  uni- 
1  and  decisive  operation.     As  the  house  of  com- 
15  becomes  more  and  more  the  representative  of  the 
uiar  opinion,  the  crown  will  have  less  and  less  in- 
3ment  to  hazard  its  own  influence  by  a  rejection  of 
favourite  measure  of  the  people.    It  will  be  more 
y  to  take  the  lead,  and  thus  guide  and  moderate, 
;ad  of  resisting  the  commons.     And,  practically 
iking,  it  is  quite  problematical,  whether  a  qualified 
ative  may  not  hereafter  in  England  become  a  more 
ient  protection  of  the  crown,  than  an  absolute  nega- 
,  which  makes  no  appeal  to  the  other  legislative 
ies,  and  consequently  compels  the  crown  to  bear 
exclusive  odium  of  a  rejection.'     Be  this  as  it  may, 
example  of  England  furnishes,  on  this  point,  no 
cient  authority  for  America.     The  whole  structure 

CH.  XIII.]  FRSSIDENT'i  NfiOATITS.  347 

spirit  of  deliberation  and  mdependence,  which  dis- 
tinguishes the  councils  of  modern  times.  The  French 
constitution  of  1791,  a  laboured  and  costly  fabric,  on 
which  the  philosophers  and  statesmen  of  France  ex- 
hausted all  their  ingenuity,  and  which  was  prostrated 
in  the  dust  in  the  course  of  one  year  from  its  existence, 
gave  to  the  king  a  negative  upon  the  acts  of  the  legis- 
lature, with  some  feeble  limitations.  Every  bill  was 
to  be  presented  to  the  king,  who  might  refuse  his  as- 
sent ;  but  if  the  two  following  legislatures  should  suc- 
cessively present  the  same  bill  in  the  same  terms,  it 
was  then  to  become  a  law.  The  constitutional  negative, 
given  to  the  president  of  the  United  States,  appears  to 
be  more  wisely  digested,  than  any  of  the  examples, 
which  have  been  mentioned.^ 

§  881.  The  reasons,  why  the  president  should  pos- 
sess a  qualified  negative,  if  they  are  not  quite  obvious, 
are,  at  least,  when  fairly  expounded,  entirely  satisfac- 
tory. In  the  first  place,  there  is  a  natural  tendency  in 
the  legislative  department  to  intrude  upon  the  rights, 
and  to  absorb  the  powers  of  the  other  departments  of 
government*  A  mere  parchment  delineation  of  the 
boundaries  of  each  is  wholly  msufllicient  for  the  pro- 
tection of  the  weaker  branch,  as  the  executive  unques- 
tionably is;  and  hence  there  arises  a  constitutional 
necessity  of  arming  it  with  powers  for  its  own  defence. 
If  the  executive^did  not  possess  this  qualified  negative, 
he  would  gradually  be  stripped  of  all  his  authority,  and 
become,  what  it  is  well  known  the  governors  of  some 
states  are,  a  mere  pageant  and  shadow  of  magistracy.' 

»■■  ■!■  ■■ ■  ■    ■■    11 

1  1  Kent's  Comm.  Lect  11,  p.  226, 227. 

9  1  Kent's  Comm.  Lect  11,  p.  225,  22|6 ;  The  Federalist,  No.  73 ;  Id. 
No.  51. 

>  The  Federalist,  No.  51,  73 ;  1  Tuck.  Black.  Comm.  App.  235, 339 ; 
1  Wilson's  Uw  Lac).  448,  449  ;  1  Kent's  Conuii.  Lect  11,  p,  335,  SS». 
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382.  In  the  next  place,  the  power  is  important,  as 
dditional  security  against  ihe  enactment  of  rash, 
tture,  anil  improper  laws.     It  establishes  a  saluta- 
leck  upon  the  legislative  body,  calculated   to  pre- 
;  the  community  against  the  effects   of  faction, 
pitancy,  unconstitutional  legislation,  and  tempora- 
ccitements,  as  well  as  political  hostility.'     It  may, 
;d,  be  said,  that  a  single  man,  even   though  he  be 
dent,  cannot  be  presumed  to  possess  more  wis- 
or  virtue,  or  experience,  than  what  belongs  to  a 
ber  of  men.    But  this  furnishes  no  answer  to  ihe  . 
)mng.     The  question  is  not,  how  much  wisdom,  or 
e,  or  experience,  is  possessed  by  either  branch  of 
;overnment,  (though  the  executive  magistrate  may 
be  presumed  to  be  eminently  distinguished  in  all 
i  respects,  and  therefore  the  choice  of  the  people ;) 
whether  the  legislature  may  not  be  misled  by  a 
of  power,  a  spirit  of  faction,  apolitical  impulse,  or 
rsuasive  influence,  local  or  sectional,  which,  at  the 
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independent,  and  under  an  entirely  diflferent  responsi- 
bility to  the  nation,  from  what  belongs  to  them.  He  is 
the  representative  of  the  whole  nation  in  the  aggregate ; 
they  are  the  representatives  only  of  distinct  parts ;  and 
sometimes  of  litde  more  than  sectional  or  local  interests. 
^  883.  Nor  is  there  any  solid  objection  to  this  quali- 
fied power.^  If  it  should  be  objected,  that  it  may 
sometimes  prevent  the  passage  of  good  laws,  as  well  as 
of  bad  laws,  the  objection  is  entided  to  but  little  weight. 
In  the  first  place,  it  can  never  be  effectually  exercised, 
if  two  thirds  of  both  houses  are  in  favour  of  the  law  ;  and 
if  they  are  not,  it  is  not  so  easily  demonstrable,  that 
the  law  is  either  wise  or  salutary.  The  presumption 
would  rather  be  the  other  way  ;  or,  at  least,  that  the 
utility  of  it  was  not  unquestionable,  or  it  would  receive 
the  requisite  support.  In. the  next  place,  the  great  evil 
of  all  free  governments  is  a  tendency  to  over-legislation, 
and  the  mischief  of  inconstancy  and  mutability  in  the 
laws  forms  a  great  blemish  in  the  character  and  genius 
of  all  free  governments.*  The  injury,  which  may  pos- 
sibly arise  from  the  postponement  of  a  salutury  law, 
is  far  less,  than  from  the  passage  of  a  mischievous  one, 
or  from  a  redundant  and  vacillating  legislation.'  In 
the  next  place,  there  is  no  practical  danger,  that  this 
power  would  be  much,  if  any,  abused  by  the  president 
The  superior  weight  and  influence  of  the  legislative 
body  in  a  free  government,  and  the  hazard  to  the 
weight  and  influence  of  the  executive  in  a  trial  of 
strength,  afford  a  satisfactory  security,  that  the  power 
will  generally  be  employed  with  great  caution  ;  and 
that  there  will  be  more  often  room  for  a  charge  of 

1  1  Tuck.  Black.  Comm.  225, 324 ;  1  Kent's  Comm.  Lect  11,  p.  335, 22& 
>  The  Feder&list,  No.  73.  3  Id. 
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itv,  than  of  rashness  in  its  exercise.'    It  has  been 
iy  seen,  that  the  British  king,  with  all  his  sove- 
,  altribules,  has  rarely  inlerposed  ihis  high  prerog- 
,  and  that  more  than  a  century  has  elapsed  since 
:tual  application.     If  from   the  offensive  nature  of 
jower  a  royal  hereditary  executive  thus  indulges 
LIS  scruples  in  its  actual  exercise,  surely  a  repub- 

president,  chosen  for  four  years,  may  be  presumed 
:  still  more  unwilling  to  exert  it.* 
S84.  The  truth  is,  as  has  been  already  hinted,  that 
eal  danger  is,  that  the  executive  will  use  the  pow- 
0  rarely.     He  will  do  it  only  on  extraordinary  oc- 
ns,  when  a  just  regard  to  the  public  safety,  or  pub- 
terests,  or  a  constitutional  obligation,  or  a  necessity 
aintaining  the  appropriate  rights  and  prerogatives 
is  office  compels  him  to  the  step;'  and  then  it 
be  a  solemn  appeal  to  the  people  themselves  from 

own  representatives.      Even  within  these  narrow 
i  the  power  is  highly  valuable  ;  and  it  will  silently 
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of  its  own  judgment*  It  is  in  the  nature,  then,  merely 
of  a  rehearing,  or  a  reconsideration,  and  involves  noth- 
ing to  provoke  resentment,  or  rouse  pride.  A  president, 
who  might  hesitate  to  defeat  a  law  by  an  absolute  veto, 
might  feel  little  scruple  to  return  it  for  reconsideration 
upon  reasons  and  arguments  suggested  on  the  return. 
K  these  were  satisfactory  to  the  legislature,  he  would 
have  the  cheering  support  of  a  respectable  portion  of 
the  body  in  justification  of  his  conduct  If,  on  the  other 
hand,  they  should  not  be  satisfactory,  the  concurrence 
of  two  thirds  would  secure  the  ultimate  passage  of  the 
law,  without  exposing  him  to  undue  censure  or  reproach. 
Even  ill  such  cases  his  opposition  would  not  be  with- 
out some  benefit  His  observations  would  be  cal- 
culated to  excite  public  attention  and  discussion,  to  lay 
bare  the  grounds,  and  policy,  and  constitutionality  of 
measures ;  ^  and  to  create  a  continued  watchfulness,  as 
to  the  practical  effects  of  the  laws  thus  passed,  so  as 
that  it  might  be  ascertained  by  experience,  whether  his 
sagacity  and  judgment  were  safer,  than  tha^t  of  the  legis- 
lature.* Nothing  but  a  gross  abuse  of  the  power  upon 
frivolous,  or  party  pretences,  to  secure  a  petty  triumph, 
or  to  defeat  a  wholesome  restraint,  would  bring  it  into 
contempt,  or  odium  ;  and  then,  it  would  soon  be  follow- 
ed by  that  remedial  justice  from  the  people,  in  the  ex- 
ercise of  the  right  of  election,  which,  first  or  last,  will 
be  found  to  follow  with  reproof,  or  cheer  with  applause, 
the  acts  of  their  rulers,  when  passion  and  prejudice 
have  removed  the  temporary  bandages,  which  have 
blinded  their  judgment  Looking  back  upon  the  history 
of  the  government  for  the  last  forty  years,  it  will  be 

1  The   Fedenilist,  No.  73. 

9  Kawle  on  Constitution,  ch.  6,  p.  61,  G2. 

9  1  Wilson's  Lect  449, 450;  The  Fedenlisl,  No.  7a 
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1,  that  the  president's  negative  has  been  rarely 
tfd  ;  and  whenever  it  has  been,  no  instance  (it  is 
ved)  has  occurred,  in  which  Ihe  act  has  been  con- 
id  in  by  two  thirds  of  both  liouses.     If  the  public 
on  has  not,  In  all  cases,  sustained  this  exercise  of 
eto,  it  may  be  affirmed,  that  it  has  rarely    been 
J   that    the    disapprobation    has    been    violeut,  or 
laliliL'd. 

886.  The  proposition  to  unite  the  Supreme  Court 
the  executive  in  the  revision  and  qualified  rejec- 
of  laws,  failed,  as  has  been  seen,  in  the  convention.' 
reasons  seem  to  have  led  to  thii  result,  and  proba- 
vere  felt  by  the  people  also,  as  of  decisive  weight, 
one  was,  that  the  judges,  who  are  the  interpreter 
e  law,  might  receive  an  improper  bias  from  having 
I  a  previous  opinion  in    their   revisory   capacity. 
other  was,  that  the  judges,  by  being  often  associat- 
iih  the  executive,  might  be  induced  to  embark  too 
1  the  political  views  of  that  magistrate  ;  and  thus  a 
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Judges  should  not  only  be  pure,  but  be  believed  to  be 
so.  The  moral  influence  of  their  judgments  is  weak- 
ened, if  not  destroyed,  whenever  there  is  a  general, 
even  though  it  be  an  unfounded  distrust,  that  they  are 
guided  by  other  motives  in  the  discharge  of  their  duties 
than  the  law  and  the  testimony.  A  free  people  have 
no  security  for  their  liberties,  when  an  appeal  to  the 
judicial^  department  becomes  either  illusory,  or  ques- 
tionable.^ 

§  887.  The  other  point  of  inquiry  is,  as  to  the  extent 
of  the  legislative  check  upon  the  negative  of  the  execu- 
tive. It  has  been  seen,  that  it  was  originally  proposed, 
that  a  concurrence  of  two  thirds  of  each  house  should 
be  required ;  that  this  was  subsequently  altered  to  three 
fourths ;  and  was  finally  brought  back  again  to  the  origin- 
al number.*  One  reason  against  the  three  fourths  seems 
to  have  been,  that  it  would  afford  little  security  for  any 
effectual  exercise  of  the  power.  The  larger  the  num- 
ber required  to  overrule  the  iexecutive  negative,  the 
more  easy  it  would  be  for  him  to  exert  a  silent  and 
secret  influence  to  detach  the  requisite  number  in  order 
to  carry  his  object.  Another  reason  was,  that  even, 
supposing  no  such  influence  to  be  exerted,  still,  in  a 
great  variety  of  cases  of  a  political  nature,  and  especially 
such,  as  touched  local  or  sectional  interests,  the  pride 
or  the  power  of  states,  it  would  be  easy  to  defeat  the 
most  salutary  measures,  if  a  combination  of  a  few  states 

'  It  is  a  remarkable  circumstance  in  the  history  of  Mr.  Jefierson'a 
opinions,  that  he  was  decidedly  in  favour  of  associating  the  judiciary 
with  tlie  executive  in  the  exercise  of  the  negative  on  laws,  •or  of  in  vest* 
ing  it  separately  with  a  similar  power.*  At  a  subsequent  period  hia 
opinion  respecting  the  value  alid  importance  seems  to  have  undergone 
extraordinary  changes. 

9  Jonrnal  of  the  Convention,  p.  2"^,  253, 254,  256. 

•  9  J«ff«raon*s  Comfp.  974 ;  9  PHk.  983. 
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i  produce  such  a  result.    And  the  executive  hira- 

might,  from  his  local  attachments  or  sectional  feel- 

L  partake  of  this  common  bias.     In  addition  to  this, 

Jdeparlure  from  the  general  rule,  of  the  right  of  a 

trity  to  govern,  ought  not  to  be  allowed  but  upon 

most  urgent  occasions ;  and  an  expression  of  opinion 

)  thirds  of  both  houses  in  favour  of    a  measure 

ijnly  atTorded  all  the  just  securities,  which  any  wise, 

ident  people  ought  to  demand  in  the  ordinary 

;  of  legislation  ;  for  all  laws  thus  passed  might,  at 

Itime,  be  repealed  at  the  mere  will  of  the  majority. 

■as  also  no  small  recommendation  of  the  lesser  num- 

I  that  it  ofl'ered  fewer  inducements  to  improper  com- 

Itions,  either  of  the  great  states,  or  the  small  slates, 

"ccomplish  particular  objects.     There  could  be  but 

lof  two  rules  adopted   in  all  governments,  either, 

1  the  majority  should  govern,  or  the  minority  should 

The  president  might  be  chosen   by   a  bare 

I  of  electoral  votes,  and  this  majority  might  be 
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negative,  if  he  might  silently  declme  to  act  after  a  bill 
was  presented  to  him  for  approval  or  rejection.  The 
constitution,  therefore,  has  wisely  provided,  that "  if  any 
"  bill  shall  not  be  returned  by  the  president  within  ten 
"  days  (Sundays  excepted)  after  it  shall  have  been  pre- 
^  sented  to  him,  it  shall  be  a  law,  in  like  manner,  as  if 
"  he  had  signed  it."  *  But  if  this  clause  stood  alone, 
congress  might,  in  like  manner,  defeat  the  due  exer- 
cise of  his  qualified  negative  by  a  termination  of  the 
session,  which  would  render  it  impossible  for  the  presi- 
dent to  return  the  bill.  It  is  therefore  added,  ^^  unless 
**  the  congress,  by  their  adjournment,  prevent  its  return, 
**  in  which  case  it  shall  not  be  a  law." 

^  889.  The  remaming  clause  merely  applies  to 
arderSj  resolutions^  and  votes,  to  which  the  concurrence 
of  both  houses  may  be  necessary  ;  and  as  to  these,  with 
a  single  exception,  the  same  rule  is  applied,  as  is  by  the 
preceding  clause  applied  to  btUs.  If  this  provision  had 
not  been  made,  congress,  by  adopting  the  form  of  an 
order  or  resolution,  instead  of  a  bill,  might  have  effec- 
tually defeated  the  president's  qualified  negative  in  all 
the  most  important  portions  of  legislation.^ 

§  890.  It  has  been  remarked  by  De  Lolme,  that  in 
most  of  the  ancient  fi*ee  states,  the  share  of  the  people 
in  the  business  of  legislation  was  to  approve  or  reject 
the  propositions,  which  were  made  to  them,  and  to  give 
the  final  sanction  to  the  laws.  The  functions  of  those 
persons,  or  in  general,  those  bodies,  who  were  entrusted 
with  the  executive  power,  was  to  prepare  and  fi*ame 

1  The  orijifiDal  proposition  in  the  convention  was,  that  the  hill  should 
be  returned  by  the  president  in  revert  days.  It  was  subsequently  altered 
to  ten  days  by  a  vote  of  nine  states  against  two.* 

*  Journal  of  Convention,  p.  220, 255. 

•  JoviMl  of  CooYtntioo,  980,  SM,9B5. 
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aws,  and  then  to  propose  them  to  the  people.     In 
rd,  they  possessed   that  brancli  of  the  legislative 
it,  which  may  be  called  the  inititiiwe,  that  is,  the 
jgative  of  putting  that  power  into  action.      In  the 
times  of  the  Roman  republic,  this  iniliative  power 
constantly  exercised  by  the  Roman  senate.     Laws 
:  made popuHjussii,  ex  aulhoritate  senati ;  and,  even 
actions,  the  candidates  were  subject  to  the  previous 
abation  of  the  senate.      In  modern  times,  in  the 
blicg  of  Venice,  Berne,  and    Geneva,  the  same       ' 
ir  is,  in  fact,  exercised  by  a  select  assembly,  before 
\  be  acted  upon  by  the  larger  assembly  of  the  citi- 
,  or  their  representatives.'     He  has  added,  that  this 
;r  is  very  useful,  and  perhaps  even  necessary,  in 
s  of  a  republican  form,  for  giving  a  permanence  to 
iv/s,  as  well  as  for  preventing  political  disorders 
struggles  for  power.    At  the  same  time,  he  is  com- 
i  to  admit,  that  this  expedient  is  attended  wilh 
iveniences  of  little  less  magnitude,  than  the  evils  it 
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^891.  We  have  thus  passed  through  all  the  clauses 
of  the  constitution  respecting  the  structure  and  organi- 
zation of  the  legislative  department,  and'  the  rights, 
powers,  and  privileges  of  the  component  branches  sev- 
erally, as  well  as  in  the  aggregate.  The  natural  order 
of  the  constitution  next  leads  us  to  the  consideration  of 
the  POWERS,  which  are  vested,  by  the  constitution,  in 
the  legislative  department.  Before,  however,  entering 
upon  this  large  and  important  inquiry,  it  may  be  useful 
to  state,  in  a  summary  manner,  the  ordinary  course  of 
proceedings  at  each  new  session  of  congress,  and  the 
mode,  in  which  laws  are  usually  passed,  according  to 
the  settled  usages  in  congress,  under  the  rules  and 
orders  of  the  two  houses.  In  substance,  it  does  not 
differ  from  the  manner  of  conducting  the  like  business 
in  the  British  parliament.* 

^  892.  On  the  day  appointed  for  the  assembling  of  a 
new  congress,  the  members  of  each  house  meet  in  then* 
separate  apartments.  The  house  of  representatives 
then  proceed  to  the  choice  of  a  speaker  and  clerk,  and 
any  one  member  is  authorized  then  to  administer  the 
oath  of  office  to  the  speaker,  who  then  administers  the 
like  oath  to  the  other  members,  and  to  the  clerk.  The 
like  oath  is  administered  by  any  member  of  the  senate, 
to  the  president  of  the  senate,  who  then  administers  a 
like  oath  to  all  the  members,  and  the  secretary  of  the 
senate ;  and  this  proceeding  is  had,  when,  and  as  often 
as  a  new  president  of  the  senate,  or  member,  or  secre- 
tary, is  chosen.^  As  soon  as  these  preliminaries  are 
gone  through,  and  a  quorum  of  each  houee  is  present, 
notice  is  given  thereof  to  the  president,  who  signifies 

1  1  Tuck.  Black.  Coram.  App.  229,  note ;  1  Black.  Comm.  181 ;  Jeffer» 
Bon's  Manual,  pcuaim ;  2  Wilson's  Law  Lect.  171  to  176. 
3  Act  of  1789,  eh.  1. 
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his  intention  to  address  them.  This  was  formeriy  done 
by  way  of  speech ;  but  is  now  done  by  a  written 
message,  transmitted  to  each  house,  containing  a  gen- 
eral exposition  of  the  affairs  of  the  nation,  and  a  recom- 
mendation of  such  measures,  as  the  president  may  deem 
fit  for  the  consideration  of  congress.  When  the  habit 
was  for  the  president  to  make  a  speech,  it  was  in  the 
presence  of  both  houses,  and  a  written  answer  was 
prepared  by  each  house,  which,  when  accepted,  was 
presented  by  a  committee.  At  present,  no  answer 
whatsoever  is  given  to  the  contents  of  the  message. 
And  this  change  of  proceeding  has  been  thought,  by 
many  statesmen,  to  be  a  change  for  the  worse,  since  the 
answer  of  each  house  enabled  each  party  in  the  legis- 
lature to  express  its  own  views,  as  to  the  matters  in  the 
speech,  and  to  propose,  by  way  of  amendment  to  the 
answer,  whatever  was  deemed  more  correct  and  more 
expressive  of  public  sentiment,  than  was  contained  in 
either.  The  consequence  was,  that  the  whole  pohcy 
and  conduct  of  the  administration  came  under  solemn 
review ;  and  it  was  animadverted  on,  or  defended,  with 
equal  zeal  and  independence,  according  to  the  different 
views  of  the  speakers  in  the  debate;  and  the  final  vote 
showed  the  exact  state  of  public  opinion  on  all  leading 
measures.  By  the  present  practice  of  messages,  this 
facile  and  concentrated  opportunity  of  attack  or  defence 
is  completely  taken  away  ;  and  the  attack  or  defence  of 
the  administration  is  perpetually  renewed  at  distant 
intervals,  as  an  incidental  topic  in  all  other  discussions, 
to  which  it  often  bears  very  slight,  and  perhaps  no  rela- 
tion. The  result  is,  that  a  great  deal  of  time  is  lost  in 
collateral  debates,  and  that  the  administration  is  driven 
to  defend  itself,  in  detail,  on  every  leading  motion,  or 
measure  of  the  session.^ 

1  Under  President  Washington  and  President  John  Adams,  the  prac- 
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^893.  A  bill  may  be  introduced  by  motion  of  a 
member,  and  leave  of  the  house ;  or  it  may  be  intro- 
duced by  order  of  the  house,  on  the  report  of  a  com- 
mittee ;  or  it  may  be  reported  by  a  committee.  In 
cases  of  a  general  nature,  one  day's  notice  is  given  of  a 
motion  to  bring  in  a  bill.  The  bill,  however  introduc- 
ed, is  drawn  out  on  paper,  with  a  multitude  of  blanks 
or  void  spaces,  where  any  thing  occurs,  that  is  dubious, 
or  necessary  to  be  settled  by  the  house ;  such,  espe- 
cially, as  dates  of  times,  sums  of  money,  amount  of  pen- 
alties, and  limitations  of  numbers.  It  is  then  read  a 
first  time  for  information ;  and  if  any  opposition  is  made 
to  it,  the  question  is  then  put,  whether  it  shall  be  re- 
jected. If  no  opposition  is  made,  or  if  the  question  to 
reject  is  negatived,  the  bill  goes  to  a  second  reading 
without  a  question,  and  it  is  accordingly  read  a  second 
time  at  some  convenient  distance  of  time.  Every  bill 
must  receive  three  readings  in  the  house  previous  to  its 
passage;  and  these  readings  are  on  different  days, 
unless  upon  a  special  order  of  the  house  to  the  con- 
trary. Upon  the  second  reading  of  a  bill,  the  speaker 
states  it,  as  ready  for  commitment,  or  engrossment.  If 
committed,  it  is  committed  either  to  a  select,  or  a  stand- 
ing committee,  or  to  a  committee  of  the  whole  house. 
If  to  the  latter,  the  house  determine  on  what  day.  If 
the  bill  is  ordered  to  be  engrossed,  (that  is,  copied  out 
in  a  fair,  large,  round  hand,)  the  house  then  appoint  the 
day,  when  it  shall  be  read  the  third  time.  Most  of  the 
important  bills  are  committed  to  a  committee  of  the 
whole  house ;  and  every  motion  or  proposition  for  a  tax 
or  charge  upon  the  people,  and  for  a  variation  m  the  sum 

tice  was,  to  deliver  speeches.  President  Jefferson  discontinued  this 
course,  and  substituted  messagfes ;  and  this  practice  has  been  since  in- 
variably followed. 
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Intum  of  a  tax  or  duty,  and  for  an  appropriation  of 
i  required  (irgt  to  be  discussed  in  a  committee 
I  whole  house.  The  great  object  of  referring  any 
1  committee  of  the  whole  house  is,  to  allow 
later  freedom  of  discussion,  and  more  times  of 
ling,  than  is  generally  allowed  by  (he  rules  of  the 
It  seems,  too,  that  the  yeas  and  nays  are  not 
Jed  to  be  taken  upon  votes  in  committee,  as  they 

I!  in  votes  in  the  house. 

■94.  On  going  into  a  committee  of  the  whole  house, 

peakcr  leaves  the  chair,  and  a  chaimian  is  ap- 

Iby  the  speaker  to  preside  in  committee.  Amend- 

and  other  proceedings  are  had  in  committee 

I  in  the  same  way,  as  occur  in  the  regular  course 

I  business  of  the  house.    Select  and  standing  com- 

ts  regulate  their  own  times  and  modes  of  proceed- 

Iccording  to  their  own  discretion  and  pleasure, 

i  otherwise  ordered  by  the  house.     They  make 

rts  in  the  same  way  from  rime  to  time  to  the 
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stands  for  the  next  stage  of  its,  progress,  the  question 
then  is,  whether  it  shall  be  engrossed  and  read  a  third 
time.  And  this  is  the  proper  time  commonly  chosen 
by  those,  who  are  fundamentally  opposed  to  it,  to  make 
their  attack  upon  it,  it  now  being  as  perfect,  as  its  friends 
can  shape  it,  and  as  little  exceptionable,  as  its  enemies 
have  been  able  to  make  it  Attempts  are,  indeed, 
sometimes  made  at  previous  stages  to  defeat  it,  but 
they  are  usually  disjointed  efforts  ;  because  many  per- 
sons, who  do  not  expect  to  be  in  favour  of  the  bill  ulti- 
mately, are  willing  to  let  it  go  on  to  its  most  perfect 
state,  to  take  time  to  examine  it  for  themselves,  and  to 

hear  what  can  be  said  in  its  favour. 

» 

^  896.  The  two  last  stages  of  the  bill,  viz.  on  the 
questions,  whether  it  shall  have  a  third  reading,  and 
whether  it  shall  pass,  are  the  strong  points  of  resistance, 
and  defence.  The  first  is  usually  the  most  interesting 
contest,  because  the  subject  is  more  new  and  engaging, 
and  the  trial  of  strength  has  not  been  made ;  so  that 
the  struggle  for  victory  is  yet  wholly  doubtful,  and  the 
ardour  of  debate  is  proportionally  warm  and  earnest 
If  the  bill  is  ordered  to  be  engrossed  for  a  third  reading, 
it  is,  when  engrossed,  put  upon  its  final  passage. 
Amendments  are  sometimes  made  to  it  at  this  stage, 
though  reluctantly ;  and  any  new  clause,  thus  added,  is 
called  a  rider.  If  the  vote  is,  that  the  bill  shall  pass, 
the  title  is  then  settled,  though  a  title  is  always  reported 
with  the  bill ;  and  that  being  agreed  to,  the  day  of  its 
passage  is  noted  at  the  foot  of  it  by  the  clerk.  It  is 
then  signed  by  the  speaker,  and  transmitted  to  the 
other  house  for  concurrence  therein. 

« 

§  897.  The  bill,  when  thus  transmitted  to  the  other 
house,  goes  through  similar  forms.  It  is  either  reject- 
ed, committed,  or  concurred  in,  with,  or  without  amend- 

voL.  II.  46    . 
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If  a  bill  is  amended  by  the  house,  to  which  it 
Ismitted,  it  is  then  returned  to  the  other  house,  in 
I  it  originated,  for  their  assent  to  the  amendment. 
I  amendment  is  agreed  to,  the  fact  is  made  known 
)  other  liouse.  If  not  agreed  to,  the  disagreement 
J  lilce  manner  notified.  And  the  like  course  is 
led,  where  the  amendment  is  agreed  to  with  an 
Bdment.  In  either  of  these  cases,  the  hou.<e  pro- 
the  amendment  may  recede  from  it;  or  may 
[  it  with  the  amendment  proposed  by  the  other 
li  neither  is  done,  the  house  then  vote  to  in- 
In  the  amendment,  or  to  adhere  to  it.  A  vote  to 
\  keeps  the  question  still  open.  But  a  vote  to 
■■e  requires  the  other  bouse  either  to  insist,  or  to 
;  for  if,  on  their  part,  there  is  a  vote  to  adhere, 
lill  usually  falls  without  farther  effort.  But,  upon 
greement  between  the  two  houses,  a  conference 
Icommittee  of  each  is  usually  asked ;  and  in  this 
■er  the  matters  in  controversy  are  generally  ad- 
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§  898.  This  review  of  the  forms  and  modes  of  pro- 
ceeding in  the  passing  of  laws  cannot  fail  to  impress 
upon  every  mind  the  cautious  steps,  by  which  legisla- 
tion is  guarded,  and  the  solicitude  to  conduct  business 
without  precipitancy,  rashness,  or  irregularity.  Fre- 
quent opportunities  are  afforded  to  each  house  to  re- 
view their  own  proceedings ;  to  amend  their  own  errors ; 
to  correct  their  own  inadvertencies ;  to  recover  from 
the  results  of  any  passionate  excitement ;  and  to  re- 
consider the  votes,  to  which  persuasive  eloquence,  or 
party  spirit  has  occasionally  misled  their  judgments. 
Under  such  circumstances,  if  legislation  be  unwise,  or 
loose,  or  inaccurate,  it  belongs  to  the  infirmity  of  hu- 
man nature  in  general,  or  to  that  personal  carelessness 
and  indifference,  which  is  sometimes  the  foible  of 
genius,  as  well  as  the  accompaniment  of  ignorance  and 
prejudice. 

§  899.  The  structure  and  organization  of  the  several 
branches,  composing  the  legislature,  have  also  (unless 
my  judgment  has  misled  me)  been  shown  by  the  past 
review  to  be  admirably  adapted  to  preserve  a  whole- 
some and  upright  exercise  of  their  powers.  All  the 
checks,  which  human  ingenuity  has  been  able  to  devise, 
(at  least,  all  which,  with  reference  to  our  habits,  institu- 
tions, and  local  interests,  seemed  practicable,  or  desira- 
ble,) to  give  perfect  operation  to  the  machinery  of  gov- 
ernment ;  to  adjust  all  its  movements ;  to  prevent  its 
eccentricities ;  and  to  balance  its  forces ;  —  all  these 
have  been  introduced,  with  singular  skill,  ingenuity,  and 
wisdom,  into  the  structure  of  the  constitution. 

^  900.  Yet,  after  all,  the  fabric  may  fall ;  for  the 

2  Wilson's  Law  Lect.  171,  17^,  173;  Rawle  on  Constitution,  ch.  6, 
p.  60,  &c. ;  and  especially  from  the  rules  of  both  houses,  and  Jefferson's 
Manual,  (edition  at  Washington,  1828.) 
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of  roan  is  perishable,  and  must  for  ever  have  in- 
it  elements  of  decay.     Nay,  it  must  perish,  if 
be  not  that  vital  spirit  in  the  people,  which  alone 
lourish,  sustain,  and  direct  all  its  movements.     It 
vain,  that  statesmen  shall  form  plans  of  govem- 
,  in  which  the  beauty  and  harmony  of  a  republic 
be  embodied  in  visible  order,  shall  be  built  up  on 
substructions,  and  adorned  by  every  useful  oma- 
,  if  the  inhabitants  suffer  the  silent  power  of  time 
lapidate  its  walls,  or  crumble  its  massy  supporters 
Just ;  if  the  assaults  from  without  are  never  resist- 
nd  the  rottenness  and  mining  from  within  are  never 
ded  against.     Who  can  preserve  the  rights  and 
ties  of  the  people,  when  they  shall  be  abandoned 
lemselves?     Who  shall  keep  Avatch  m  the  temple, 
a  the  watchmen  sleep  at  their  posts'!     Who  shall 
upon  the  people  to  redeem  their  possessions,  and 
e  the  republic,  when  their  own  hands  have  delibe- 
y  and  corruptly  surrendered  them  to  the  oppressor, 
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spective  goveraments,  favourites  with  the  absolute  mon- 
arch, and  demagogues  with  a  people,  such  as  I  have 
described,"  * 

§  901.  This  dark  picture,  it  is  to  be  hoped,  will 
never  be  applicable  to  the  republic  of  America.  And 
yet  it  affords  a  warning,  which,  like  all  the  lessons  of 
past  experience,  we  are  not  permitted  to  disregard. 
America,  free,  happy,  and  enlightened,  as  she  is,  must 
rest  the  preservation  of  her  rights  and  liberties  upon 
the  virtue,  independence,  "^justice,  and  sagacity  of  the 
people.  If  either  fail,  the  republic  is  gone.  Its  shad- 
ow may  remain  with  all  the  pomp,  and  cbcum  stance, 
and  trickery  of  government,  but  its  vital  power  will 
have  departed.  In  America,  the  demagogue  may  arise, 
as  well  as  elsewhere.  He  is  the  natural,  though  spuri- 
ous growth  of  republics ;  and  like  the  courtier  he  may, 
by  his  blandishments,  delude  the  ears,  and  blind  the 
eyes  of  the  people  to  their  own  destruction.  If  ever 
the  day  shall  arrive,  in  which  the  best  talents  and  the 
best  virtues  shall  be  driven  from  office  by  intrigue  or 
corruption,  by  the  ostracism  of  the  press,  or  the  still 
more  unrelenting  persecution  of  party,  legislation  will 
cease  to  be  national  It  will  be  wise  by  accident,  and 
bad  by  system. 

1  Burke  on  the  French  Revolution,  note  ;  Aristotle  Polit.  B.  4,  ch.  4. 
See  Montesquieu^s  Spirit  of  Laws,  B.  S,  passim. 
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CHAPTER  XIV. 


POWERS  OF  CONGRESS. 


§  902.  We  have  now  arrived,  in  the  course  of  our 
inquiries,  at  the  eighth  section  of  the  first  article  of  the 
constitution,  which  contains  an  enumeration  of  the  prin- 
cipal powers  of  legislation  confided  to  congress.  A 
consideration  of  this  most  important  subject  will  detain 
our  attention  for  a  considerable  time  ;  as  well,  because 
of  the  variety  of  topics,  which  it  embraces,  as  of  the 
controversies,  and  discussions,  to  which  it  has  given  rise. 
It  has  been,  in  the  past  time,  it  is  in  the  present  time, 
and  it  will  probably  in  all  future  time,  continue  to  be 
the  debateable  ground  of  the  constitution,  signalized,  at 
once,  by  the  victories,  and  the  defeats  of  the  same  par- 
ties. Here,  the  advocates  of  state  rights,  and  the 
friends  of  the  Union  will  meet  in  hostile  array.  And 
here,  those,  who  have  lost  power,  will  maintain  long 
and  arduous  struggles  to  regain  the  public  confidence, 
and  those,  who  have  secured  power,  will  dispute  every 
position,  which  may  be  assumed  for  attack,  either  of 
their  policy,  or  their  principles.  Nor  ought  it  at  all 
to  surprise  us,  if  that,  which  has  been  true  in  the  political 
history  of  other  nations,  shall  be  true  in  regard  to  our 
own ;  that  the  opposing  parties  shall  occasionally  be 
found  to  maintain  the  same  system,  when  in  power, 
which  they  have  obstinately  resisted,  when  out  of  pow- 
er. Without  supposing  any  insincerity  or  departure 
from  principle  in  such  cases,  it  will  be  easily  imagined, 
that  a  very  different  course  of  reasoning  will  force  itself 
on  the  minds  of  those,  who  are  responsible  for  the 
measures  of  government,  from  that,  which  the  ardour 
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of  opposition,  and  the  jealousy  of  rivals,  might  well  foster 
in  those,  who  may  desire  to  defeat,  what  they  have  no 
interest  to  approve. 

§  903.  The  first  clause  of  the  eighth  section  is  in  the 
following  words  :  "  The  congress  shall  have  power  to 
lay  and  collect  taxes,  duties,  imposts,  and  excises,  tu 
pay  the  debts  and  provide  for  the  common  defence, 
"  and  general  welfare  of  the  United  States ;  but  all 
**  duties,  imposts,  and  excises,  shall  be  uniform  through- 
«  out  the  United  States." 

^  904.  Before  proceeding  to  consider  the  nature  and 
extent  of  the  power  conferred  by  this  clause,  and  the 
reasons,  on  which  it  is  founded,  it  seems  necessary  to 
setde  the  grammatical  construction  of  the  clause,  and  to 
ascertain  its  true  reading.  Do  the  words,  "  to  lay  and 
collect  taxes,  duties,  imposts,  and  excises,*'  constitute  a 
distinct,  substantial  power;  and  the  words,  "to  pay  debts 
**  and  provide  for  the  common  defence,  and  general  wel- 
**f  are  of  the  United  States,"  constitute  another  distinct 
and  substantial  power  ?  Or  are  the  latter  words  connect 
ed  with  the  former,  so  as  to  constitute  a  qualification  upon 
them  1  This  has  been  a  topic  of  political  controversy ; 
and  has  furnished  abundant  materials  for  popular 
declamation  and  alarm.  If  the  former  be  the  true  in- 
terpretation, then  it  is  obvious,  that  under  colour  of 
the  generality  of  the  words  to  "  provide  for  the  com- 
mon defence  and  general  welfare,"  the  government  of 
the  United  States  is,  in  reality,  a  government  of  gener- 
al and  unlimited  powers,  notwithstanding  the  subse- 
quent enumeration  of  specific  powers ;  if  the  latter  be 
the  true  construction,  then  the  power  of  taxation  only 
is  given  by  the  clause,  and  it  is  limited  to  objects  of  a 
national  character,  "  for  the  common  defence  and  the 
"  general  welfare." 
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§  905.  The  former  opinion  has  been  msdntained  by 
some  minds  of  great  ingenuity,  and  liberality  of  views.* 
The  latter  has  been  the  generally  received  sense  of  the 
nation,  and  seems  supported  by  reasoning  at  once  solid 
and  impregnable.  The  reading,  therefore,  which  will 
be  maintained  in  these  commentaries,  is  that,  which 
makes  the  latter  words  a  qualification  of  the  former; 
and  this  will  be  best  illustrated  by  supplying  the  words, 
which  are  necessarily  to  be  understood  in  this  inter- 
pretation. They  will  then  stand  thus :  "  The  congress 
shall  have  power  to  lay  and  collect  taxes,  duties,  im- 
posts, and  excises,  in  order  to  pay  the  debts,  and  to 
provide  for  the  common  defence  and  general  welfare 
"  of  the  United  States  ; "  that  is,  for  the  purpose  of  pay- 
ing the  public  debts,  and  providing  for  the  common 
defence  and  general  welfare  of  the  United  States.    In 


I  See  3  EHiot's  Debates,  327,  328.  See  Dane's  App.  $  41,  p.  48 ;  see 
also  1  Elliot's  Debates,  93 ;  Id.  293 ;  Id.  300;  3  Wilson's  Law  Lect,  178, 
180,  181 ;  4  Elliot's  Debates,  224  ;  2  U.  S.  Law  Journal,  April,  1826, 
p.  251,  264,  270  to  282.  This  last  work  conteins,  in  p.  270  et  9tq.  a 
very  elaborate  exposition  of  the  doctrine.  —  Mr.  Jefferson  has,  upon  mors 
than  one  occasion,  insisted,  that  this  was  the  federal  doctrine,  that  is,  the 
doctrine  maintained  by  the  federalists,  as  a  party ;  and  that  the  other 
doctrine  was  that  of  the  republicans,  as  a  party.*  The  assertion  is  incor- 
rect ;for  the  latter  opinion  was  constantly  maintained  by  some  of  the  most 
strenuous  federalists  at  the  time  of  the  adoption  of  the  constitatioD,  and 
has  since  been  maintained  by  many  of  them.f  It  is  remarkable,  that  Mr. 
George  Mason,  one  of  the  most  decided  opponents  of  the  constitution  in 
the  Virginia  convention,  held  the  opinion,  that  the  clause,  to  provide  for 
the  common  defence  and  general  welfare,  was  a  substAntive  power. 
He  added,  *^  That  congress  should  have  power  to  provide  for  the  gener- 
al welfare  of  the  Union,  I  grant  But  I  wish  a  clause  in  the  constita- 
tion  in  respect  to  all  powers,  which  are  not  granted,  that  they  are  retain- 
ed by  the  states ;  otherwise  the  power  of  providing  for  the'  general 
welfare  may  be  perverted  to  its  destruction."  J 

*  4  JeflTenon  Correip.  306. 

t  9  Elliot*!  Debates,  170, 183, 195 ;  3  Clliot'i  Debatei,  963 ;  9  Amer.  MoMOin,  434 ;  3  Antr. 
Museum,  338. 
X  9  Elliot'i  Debatei,  327, 338. 
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this  sense,  congress  has  not  an  unlimited  power  of  taxa<- 
tion;  but  it  is  limited  to  specific  objects, —  the  payment 
of  the  public  debts,  and  providing  for  the  common  de- 
fence and  general  welfare,  A  tax,  therefore,  laid  by 
congress  for  neither  of  these  objects,  would  be  uncon- 
stitutional, as  an  excess  of  its  legislative  authority.  In 
what  manner  this  is  to  be  ascertained,  or  decided,  wiU 
be  considered  hereafter.  At  present,  the  interpretation 
of  the  words  only  is  before  us ;  and  the  reasoning,  by 
which  that  already  suggested  has  been  vindicated,  wUl 
now  be  reviewed. 

§  906.  The  constitution  was,  from  its  very  origin, 
contemplated  to  be  the  frame  of  a  national  government, 
of  special  and  enumerated  powers,  and  not  of  general 
and  unlimited  powers.  This  is  apparent,  as  will  be 
presently  seen,  from  the  history  of  the  proceedmgs  of 
the  convention,  which  framed  it ;  and  it  has  formed  the 
admitted  basis  of  all  legislative  and  judicial  reasoning 
upon  it,  ever  since  it  was  put  into  operation,  by  all,  who 
have  been  its  open  friends  and  advocates,  as  well  as 
by  all,  who  have  been  its  enemies  and  opponents.  If 
the  clause,  "  to  pay  the  debts  and  provide  for  the  com- 
"mon  defence  and  general  welfare  of  the  United 
"  States,"  is  construed  to  be  an  independent  and  sub- 
stantive grant  of  power,  it  not  only  renders  wholly  unim- 
portant and  unnecessary  the  subsequent  enumeration 
of  specific  powers ;  but  it  plainly  extends  far  beyond 
them,  and  creatfes  a  general  authority  in  congress  to 
pass  all  laws,  which  they  may  deem  for  the  common 
defence  or  general  welfare.^  Under  such  circum- 
stances, the  constitution  would  practically  create  an 
unlimited  national  government.     The  enumerated  pow- 


1  President  Monroe*!  Message,  4th  May,  1822,  p.  32,  39. 
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|ouId  tend  to  embarrassment  and  confusion  ;  since 
uld  only  give  rise  to  doubts,  as  to  the  true  ex- 
ihe  genend  power,  or  of  the  enumerated  pow- 


i07.  One  of  the  most  common  maxims  of  interpre- 

is,   (as  has    been  already  stated,)    that,  as  an 

1  strengthens  the  force  of  a  law  in  cases  not 

fcted,  so  enumeration  weakens  it  in  cases  not  enu- 

;ed.     But,  how  could  it  be  applied  with   success 

p  interpretation  of  the  constitution  of  the  United 

,  if  the  enumerated  powers  were  neither  excep- 

Ifrom,  nor  additions  to,  the  geneial  power  to  pro- 

r  ihe  common  defence  and  general  welfare  1     To 

Ihe  enumeraiion  of  the  specific  powers  any  sensi- 

iace  or  operation  in  the  constitution,  it  is  indispen- 

I  to  construe  them,  as   not  wholly  and  necessarily 

iced  in  the  general  power.     The  common  princi- 

pf  interpretation  would  seem  to  instruct  us,  that 

■ent  pai'ts  of  the  same  instrument  ought  to  be 
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thors  of  the  constitution.*    It  would  be  to  charge  them 
either  with  premeditated  folly,  or  premeditated  fraud. 

§  908,  On  the  other  hand,  construing  this  clause  in 
connexion  with,  and  as  a  part  of  the  preceding  clause, 
giving  the  power  to  lay  taxes,  it  becomes  sensible  and 
operative.  It  becomes  a  qualification  of  that  clause, 
and  Hmits  the  taxing  power  to  objects  for  the  common 
defence  or  general  a\  elfare.  It  then  contains  no  grant 
of  any  power  whatsoever ;  but  it  is  a  mere  expression 
of  the  ends  and  purposes  to  be  effected  by  the  preced- 
ing power  of  taxation.' 

§  909.  An  attempt  has  been  sometimes  made  to 
treat  this  clause,  as  distinct  and  independent,  and  yet 
as  having  no  real  significancy  per  se,  but  (if  it  may  be 
so  said)  as  a  mere  prelude  to  the  succeeding  enume- 
rated powers.  It  is  not  improbable,  that  this  mode  of 
explanation  has  been  suggested  by  the  fact,  that  in  the 
revised  draft  of  the  constitution  in  the  convention  the 
clause  was  separated  from  the  preceding  exactly  in  the 
same  manner,  as  every  succeeding  clause  was,  viz.  by 
a  semicolon,  and  a  break  in  the  paragraph ;  and  that  it 
now  stands,  in  some  copies,  and  it  is  said,  that  it  stands 
in  the  official  copy,  with  a  semicolon  interposed.*  But 
this  circumstance  will  be  found  of  very  Httle  weight, 
when  the  origin  of  the  clause,  and  its  progress  to  its 

1  The  Federalist,  No.  42. 

*  See  Debates  on  the  Judiciary  in  1802,  p.  .332;  Dane's  App.  §  41 ; 
President  Monroe^s  Message  on  Internal  Improvements,  4th  May,  J 822, 
p.  32, 33 ;  1  Tuck.  Black.  App.  231. 

3  Journ.  of  Convention,  p.  356 ;  Id.  494  ;  2  United  States  Law  Journal, 
p.  264,  April,  1826,  New- York.  —  In  the  Federalist,  No.  41,  the  circum- 
stance, that  it  is  separated  from  the  succeeding  clauses  by  a  semicolon  is 
noticed.  The  printed  Journal  of  the  Convention  gives  the  revised  draft 
from  Mr.  Brearly's  copy,  as  above  stated.  See  Journal  of  Convention, 
p.  351,356.  See  President  Monroe's  Message  on  Internal  Improve- 
ment!, 4tii  May,  1822,  p.  16, 32,  Sic. 
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pnt  State  are  traced  in  the  proceedings  of  the  con- 
It  will  then  appear,  that  it  was  first  intro- 
d  as  an  appendage  to  the  power  to  lay  taxes.'   But 
i  fundamental  objection   to  the  interpretation 
I  attempted  to  be  maintained,  which  is,  that  it  robs 
tlause  of  all  efficacy  and  meaning.     No  person  has 
t  to  assume,  that  any   part  of  the  constitution  is 
fess,  or  is  without  a  meaning  ;  and  u  fortiori  no  per- 
jias  a  right  to  rob  any  part  of  a  meaning,  natural 
lapproprlate  to  the  language  in  the  connexion,  in 
1  it  stands.*     Now,  the  words  have  such  a  natural 
■appropriate  meaning,  as  a  qualification  of  the  pre- 
pig  clause  to  lay  taxes.     Why,  then,  should  such  a 
ping  be  rejected? 

910.  It  is  no  suflicient  answer  to  say,  that  the 

ought   to  be  regarded,   merely  as   containing 

Ineral  terms,  explained  and  limited,  by  the  subjoin- 

Bpecifications,  and  therefore  requiring  no  critical  at- 

1,  or  studied  precaution  ;'"  because  it  is  assuming 
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going  powers,  &c.  ?  "  Surely,  this  clause  is  as  applica- 
ble to  the  power  to  lay  taxes,  as  to  any  other ;  and  no 
one  would  dream  of  its  being  a  mere  specification,  un- 
der the  power  to  provide  for  the  common  defence,  and 
general  welfare. 

§  911.  It  has  been  said  in  support  of  this  construction, 
that  in  the  articles  of  confederation  (art.  8)  it  is  provided, 
that  "  all  charges  of  war,  and  all  other  expenses,  that 
"  shall  be  incurred  for  the  common  defence,  or  general 
"  welfare,  and  allowed  by  the  United  States  in  con- 
egress  assembled,  shall  be  defrayed  out  of  a  common 
"  treasury,  &c ;"  and  that  "  the  similarity  in  the  use  of 
"  these  same  phrases  in  these  two  great  federal  char- 
"  ters  may  well  be  considered,  as  rendering  their  mean- 
"ing  less  liable  to  misconstruction;  because  it  will 
**  scarcely  be  said,  that  in  the  former  they  were  ever 
"  understood  to  be  either  a  general  grant  or  power,  or 
**  to  authorize  the  requisition  or  application  of  money 
"by  the  old  congress  to  the  common  defence  and  [or]^ 
"  general  welfare,  except  in  the  cases  afterwards  enu- 
^  merated,  which  explained  and  limited  their  meaning ; 
"  and  if  such  was  the  limited  meanmg  attached  to  these 
"phrases  in  the  very  instrument  revised  and  remodelled 
"  by  the  present  constitution,  it  can  never  be  supposed, 
"  that  when  copied  into  this  constitution,  a  different 
"  meaning  ought  to  be  attached  to  them,"^  Without 
stopping  to  consider,  whether  the  constitution  can 
in  any  just  and  critical  sense  be  deemed  a  revision 
and  remodelling  of  the  confederation,'  if  the  argu- 
ment here   stated  be  of  any  value,  it  plainly  estab- 

1  "  Or"  is  the  word  in  the  article. 

8  Virginia  Report  and  Resolutions  of  7  January,  1800.    Sec  also  the 
Fedentlist,  No.  41. 
3  See  the  Federalist,  No.  40. 
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i,   that  the  words  ought  to  be  construed,  as  a 
lication  or  limilalion    of  the  power  to  lay  taxes, 
he  confederaiioD,  all  expenses  incurred    for  the 
non  defence,  or  general  welfare,  are  to  be  defrayed 
if  a  common  treasury,  to  be  supplied  by  requisi- 
upon  the  states.     Instead  of  requisilions,  the  con- 
ion    gives  the  right  to    the    national   government 
dy  to  lay  taxes.     So,  that  the  only   difference  is 
view   between    the   two   clauses   is,    as     to  the 
;  of  obtaining  the  money,  not  as  to  the  objects  or 
OSes,  to  which  it  is  to  be  applied.    If  then  the 
iiulion  were  to  be  construed  according  to  the  true 
ng  of  this  argument,  it   would  read   thus :  con- 
;  shall  have  power  to  lay  taxes  for  "  all  charges  of 
",  and  all  olher  expenses,  that  shall  be  incurred  for 
common  defence  or  general  welfare."     This  plain- 
ikes  it  a  qualjlicalion  of  the  taxing  power ;  and 
n  independent  provision,  or  a  general  index  to  the 
ceding  specifications  of  power.     There  is  not,  how- 
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granted.  The  confederation  was  not  finally  ratified,  so 
as  to  become  a  binding  instrument  on  any  of  the  states, 
until  March,  1781.  Until  that  period  there  could  be 
no  practice  or  construction  under  it;  and  it  is  not 
shown,  that  subsequently  there  was  any  exposition  to 
the  eflect  now  insisted  on.  Indeed,  after  the  peace  of 
1783,  if  there  had  been  any  such  exposition,  and  it  had 
been  unfavourable  to  the  broad  exercise  of  the  power, 
it  would  have  been  entitled  to  less  weight,  than  usually 
belongs  to  the  proceeding*  of  public  bodies  in  the  ad- 
ministration of  their  powers ;  since  the  decline  and  fall 
of  the  confederation  was  so  obvious,  that  it  was  of  litde 
use  to  exert  them.  The  states  notoriously  disregarded 
the  rights  and  prerogatives  admitted  to  belong  to  the 
confederacy ;  and  even  the  requisitions  of  congress,  for 
objects  most  unquestionably  within  their  constitutional 
authority,  were  openly  denied,  or  silently  evaded. 
Under  such  circumstances,  congress  would  have  litde 
inclination  to  look  closely  to  their  powers ;  since,  wheth- 
er great  or  small,  large  or  narrow,  they  were  of  little 
practical  value,  and  of  no  practical  cogency. 

§  913.  But  it  does  so  happen,  that  in  point  of  fact^^^^o 
such  unfavourable  or  restrictive  interpretation  or  prac- 
tice was  ever  adopted  by  the  continental  congress.  On 
the  contrary,  they  construed  their  power  on  the  subject 
of  requisitions  and  taxation,  exactly  as  it  is  now  contend- 
ed for,  as  a  power  to  make  requisitions  on  the  states  for 
all  expenses,  which  they  might  deem  proper  to  incur  for 
the  common  defence  and  general  welfare ;  and  to  ap- 
propriate all  monies  in  the  treasury  to  the  like  purposes. 
This  is  admitted  to  be  of  such  notoriety,  as  to  require 
no  proof.*     Surely,  the  practice  of  that  body  in  ques- 


1  Mr.  Madison  himself,  in  his  Letter  to  Mr.  Stevenson, 'Nov.  27, 1830, 
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of  this  nature  must  be  of  far  higher  vaJue,  than 
Bjiere  private  iuterpretation  of  any  persons  in  the 
Bent  times,  however  respectable.     But  the  practice 
■  conformable  to  the  constitutional  authority  of  con- 
Is  under  the  confederation.     The  ninth  article   ex- 
ily  delegates  to  congress  the  power  "  to  ascertain 
necessary  sums  to  be  raised  for  the   service  of 
United   States,  and  to    appropriate    and  apply 
[same  for  defraying  the  public  expenses;"  and 
I  provides,  that  congress  shall  not  "  ascertain  Uie 

ihy    foic'c   of   IheaG   rcmiirks   in   their  full  extent.      Hi*  Itn- 
9,  "  ir  the    practice  of  the  revoluUonary  conf;TerB'  be  pleaded 

ition  to  ihw  view  i)f  the  case,"  (i.  e.  liia  view,  ttml  the  words  have 
ict  meaning,)  "  tlie  plea  ia  met  hy  tha  notoriety,  that,  on  seveni 
9,  ihe  praclicc  iif  tlinl  body  is  not  the  e^poai^)^  of  the  articles  of 
■onreilcriilion.  TIil'bc  nrliclei  were  not  in  force,  until  Uiey  wrre 
nitilieil  by  MarylimJ,  in  I7gl.  Prior  lo  that  event,  the  power  of 
js  WHS  measured  l>y  the  exij^encics  of  llie  war;  and  derived  id 
n  from  the  nci|iijcjcence  of  the  states.  AAet  Uial  event,  habit, 
jnliniied  expediuncy.amounting  often  to  a  renl,  or  an  apparent  ne- 
"inffcd   the  cseicise  of  an  undefined   autliorily,   which  nia 
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"sums  and  expenses  necessary  for  the  defence  and 
"  welfare  of  the  United  States,  or  any  of  them^  &c. 
"unless  nine  states  assent  to  the  same.''  So  that  here 
we  have,  in  the  eighth  article,  a  declaration,  that  "  all 
"charges  of  war  and  aU  other  expenses,  that  shall  be 
"  incurred  for  the  common  defence  or  general  welfare, 
"  &c.  shall  be  defrayed  out  of  a  common  treasury ; '' 
and  in  the  ninth  article,  an  express  power  to  ascertain 
the  necessary  sums  of  money  to  be  raised  for  the  pub- 
lic service  ;  and  then,  that  the  necessary  sums  for  the 
defence  and  welfare  of  the  United  States,  (and  not  of 
the  United  States  alone,  for  the  words  are  added,)  or 
of  any  of  them^  shall  be  ascertained  by  the  assent  of 
nine  states.  Clearly  therefore,  upon  the  plain  language 
of  the  articles,  the  words  "common  defence  and 
general  welfare,"  in  one,  and  "  defence  and  welfare,"  in 
another,  and  "  public  service,"  in  another,  were  not  idle 
words,  but  were  descriptive  of  the  very  intent  and  ob- 
jects of  the  power ;  and  not  confined  even  to  the  defence 
and  welfare  of  all  the  states,  but  extending  to  the  wel- 
fare and  defence  of  any  of  them}  The  power  then  is, 
m  this  view,  even  larger,  than  that  conferred  by  the  con- 
stitution. 

§  914.  But  there  is  no  ground  whatsoever,  which 
authorizes  any  resort  to  the  confederation,  to  interpret 
the  power  of  taxation,  which  is  conferred  on  congress 
by  the  constitution.  The  clause  has  no  reference 
whatsoever  to  the  confederation;  nor  mdeed  to  any 
other  clause  of  the  constitution.  It  is,  on  its  face,  a 
distinct,  substantive,  and  independent  power.  Who, 
then,  is  at  liberty  to  say,  that  it  is  to  be  limited  by  other 
clauses,  rather  than  they  to  be  enlarged  by  it ;  smce 

« 

i2£lliot'8Deb.l95. 
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is  no  avowed  connexion,  or  reference  from   the 

lo  the  others  ?     Inteqiretation  would  here  desert 

l-oper  oflice,  that,  which  requires,  that  "ever\-  part 

expression  ought,  if  possible,  to  be  allowed 

lie  meaning,  and  be  made  to  conspire   to  some 

pmon  end."  ' 

15.  It  has' been  farther  said,  in  support  of  the 

|truction  now  under  consideration,  that  "whether 

ibrases    in  question  are  construed   to    authorize 

f  measure  relating  to  the  common   defence  and 

I  welfare,  as  contended  by  some ;  or  every  mea- 

J  only,  in  which   there  might  be  an  application  of 

Bey,  as  suggested    by   the  caution  of  others ;  the 

Tt  must  substantially  be  the  same,  in  destroying  the 

prt  and  force  uf  the  parlicular  enumeration  of  pow- 

I  which  follow  these    general  phrases  in  the  consli- 

For  it  is  evident,  that  thete  is  not  a  single  pow- 

Ihatsoever,  which  may  not  have  some  reference  to 

nmon  del'enre,  or  the  general  welfare  ;  nor  a  pow- 
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duced  from  these  premises  is,  that  under  the  confedera- 
tion, and  the  constitution,  "  congress  is  authorized  to 
provide  money  for  the  common  defence  and  general 
welfare.  In  both  is  subjoined  to  this  authority  an  enu- 
meration of  the  cases,  to  which  their  powers  shall  ex- 
tend. Money  cannot  be  applied  to  the  general  welfare 
otherwise,  than  by  an  application  of  it  to  some  particu- 
lar measure,  conducive  to  the  general  welfare.  When- 
ever, therefore,  money  has  been  raised  by  the  general 
authority,  and  is  to  be  applied  to  a  particular  measure, 
a  question  arises,  whether  the  particular  measure  be 
within  the  enumerated  authorities  vested  in  the  con- 
gress. If  it  be,  the  money  requisite  for  it  may  be  ap- 
plied to  it ;  if  it  be  not,  no  such  application  can  be 
made.  This  fair  and  obvious  interpretation  coin- 
cides with,  and  is  enforced  by  the  clause  in  the  consti- 
tution, which  declares,  that  no  money  shall  be  drawn 
from  the  treasury  but  in  consequence  of  appropriations 
by  law.  An  appropriation  of  money  to  the  general 
welfare  would  be  deemed  rather  a  mockery,  than  an 
observance  of  this  constitutional  injunction."  * 

^916.  Stripped  of  the  ingenious  texture,  by  which 
this  argument  is  disguised,  it  is  neither  more  nor  less, 
than  an  attempt  to  obliterate  from  the  constitution  the 
whole  clause,  "  to  pay  the  debts,  and  provide  for  the 
"  common  defence  and  general  welfare  of  the  United 
"  States,"  as  entirely  senseless,  or  inexpressive  of  any 
intention  whatsoever.^  Strike  them  out,  and  the  con- 
stitution is  exactly  what  the  argument  contends  for.  It 
is,  therefore,  an  argument,  that  the  words  ought  not  to 

1  Virginia  Resolutions,  of  8th  January,  1800.  The  same  reasoning 
is  in  President  Madison's  Veto  message,  of  3d  of  March,  1817.  4  El- 
liot's Deb.  280,  281. 

9  4  £lUot'8  Deb.  236. 


,.^«fiii^  iiu  u:>c   \>ijai:: 


powers  are  siulliciently  apparent  with 
not  too  much  to   say,  that  in  a  constii 
ment,  framed  and  adopted  by  the  pe- 
unjustifiable  latitude  of  interpretation  i 
any  clause,  if  it  is  sensible  in  the  lai 
it  is  expressed,  and  in  the  place,  m  whii 
words  are  inserted,  we  are  bound  to  pre 
faaye  some  definite  object,  and  intent ; 
them  out  of  the  constitution  upon  ai^um< 
menfj,  (which  to  one  mind  may  appear  v 
ed,  and  to  another  wholly  satisfactory,) 
new  constitution,  not  to  construe  the  old 
do  the  very  thing,  which  is  so  often  con 
make  a  constitution  to  suit  our  own  notioi 
and  not  to  administer,  or  construe  that,  wh 
have  given  to  the  country. 

^917.  But  what  is  the  argument,  wl 
oughly  sifted  1  It  reasons  upon  a  suppi 
upon  which  it  suspends  the  advocates  of 
trasted  opinions.  If  the  power  to  provid( 
mon  defence  and  general  welfare  is  an 


1  Tn   •  Tfc-1 
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power,  then  it  is  said,  that  the  goverament  is  unlimited, 
and  the  subsequent  enumeration  of  powers  is  unnecessa- 
ry and  useless.  If  it  is  a  mere  appendage  or  qualifica- 
tion of  the  power  to  lay  taxes,  still  it  involves  a  power 
of  general  appropriation  of  the  monies  so  raised,  which 
indirectly  produces  the  same  result.^  Now,  the  former 
position  may  be  safely  admitted  to  be  true  by  those, 
who  do  not  deem  it  an  independent  power ;  but  the 
latter  position  is  not  a  just  conclusion  from  the  premises, 
which  it  states,  that  it  is  a  qualified  power.  It  is  not  a 
logical,  or  a  practical  sequence  from  the  premises ;  it  is 
a  non  sequitur. 

§  918.  A  dilemma,  of  a  very  different  sort,  might  be 
fairly  put  to  those,  who  contend  for  the  doctrine,  that 
the  words  are  not  a  qualification  of  the  power  to  lay 
taxes,  and,  indeed,  have  no  meaning,  or  use^er  se.    The 
words  are  found  in  the  clause  respecting  taxation,  and 
as  a  part  of  that  clause.    If  the  power  to  tax  extends 
simply  to  the  payment  of  the  debts  of  the  United 
States,  then  congress  has  no  power  to  lay  any  taxes 
for  any  other  purpose.    If  so,  then  congress  could  not 
appropriate  the  money  raised  to  any  other  purposes ; 
since  the  restriction  is  to  taxes  for  payment  of  the  debts 
of  the  United  States,  that  is,  of  the  debts  then  existing.  ^ 
This  would  be  almost  absurd.    If,  on  the  other  hand, 
congress  have  a  right  to  lay  taxes,  and  appropriate  the 
money  to  any  other  objects,  it  must  be,  because  the 
words,  "  to  provide  for  Ae  conunon  defence  and  gene- 
**  ral  welfare,*'  authorize  it,  by  enlargmg  the  power  to 
those  objects ;  for  there  are  no  other  words,  which  be- 
long to  the  clause.    All  the  other  powers  are  in  distinct 
clauses,  and  do  not  touch  taxation.    No  advocate  for 

1  4  EUiot'8  Deb.  280, 281. 
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I  uiiiinon  (lelcrice  and  iicnc 
fl  will    justilV  coniiiress   in   incurnnii:   ii 

pnrpi)S(»s.      I^in    the   lani^uaii;e   is  n( 

payment  of  debts  tbr  the  common  d 

welfare.    It  is  not  "  to  pay  the  de 

**  to  provide  for  the  common  defence 

fere."    That  is,  congress  may  lay 

means  for  the  common  defence  an 

So  that  there  is  a  difficulty  in  rejectiii 

qualifying  clause,  without  rejecting  t 

larging  the  words  for  some  purpose 

them  for  others. 

^919.  A  jpower  to  lay  taxes  for  an; 
soever  is  a  general  power ;  a  power 
certain  specified  purposes  is  a  limited  p 
to  lay  taxes  for  the  common  defence  ani 
of  the  United  States  is  not  in  commoi 
power.  It  is  limited  to  those  objc 
constitutionally  transcend  them.  If  t 
posed  by  a  tax  be  not  the  common 
United  States,  if  the  welfare  be  not  j 
cial,  or  local,  as  contradistinguished  fri 
not  within  the  scope  of  the  mnctu-^:- 
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heroes,)  it  would  be  wholly  indefensible  upon  consti- 
tutional principles.     The  power,  then,  is,  under  such  cir- 
cumstances, necessarily  a  qualified  power.     If  it  is  so, 
how  then  does  it  affect,  or  in  the  slightest  degree  trench 
upon  the  other  enumerated  powers?     No  one  will  pre- 
tend, that  the  power  to  lay  taxes  would,  in  general,  have 
superseded,   or  rendered   unnecessary   all   the  other 
enumerated  powers.     It  would   neither  enlarge,  nor 
qualify  them.     A  power  to  tax  does  not  include  them. 
Nor  would  they,  (as  unhappily  the  confederation  too 
clearly  demonstrated,)  ^  necessarily  include  a  power  to 
tax.     Each  has  its  appropriate  office  and  objects ;  each 
may  exist  without  necessarily  interfering  with,  or  anni- 
hilating the  other.     No  one  will  pretend,  that  the  power 
to  lay  a  tax  necessarily  includes  the  power  to  declare 
war,  to  pass  naturalization  and  bankrupt  laws,  to  coin 
money,  to  establish  post-offices,  or  to  define  piracies 
and  felonies  on  the  high  seas.    IN'or  would  either  of 
these  be  deemed  necessarily  to  include  the  power  to 
tax.     It  might  be  convenient;   but  it  would  not  be 
absolutely  indispensable. 

^  920.  The  whole  of  the  elaborate  reasoning  upon 
the  propriety  of  granting  the  power  of  taxation,  pressed 
with  so  much  ability  and  earnestness,  both  in  and  out 
of  the  convention,*  as  vital  to  the  operations  of  the  na- 
tional government,  would  have  been  useless,  and  almost 
absurd,  if  the  power  was  included  in  the  subsequently 
enumerated  powers.  If  the  power  of  taxing  was  to  be 
granted,  why  should  it  not  be  qualified  according  to  the 
intention  of  the  framers  of  the  constitution  ?  But  then, 
it  is  said,  if  congress  may  lay  taxes  for  the  common 
defence  and  general  welfare,  the  money  may  be  appro- 


1  See  the  Federalist,  No.  21,  22,  30;  1  Elliot's  Deb.  318- 

2  See  the  Federalist,  No.  30  to  37. 
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3r  those  purposes,  although  not  within  the  scope 
ther  enumerated  powers.  Certainly  it  may  be 
tpriated ;  for  if  congress  is  authorized  to  lay 
-  such  purposes,  it  would  be  strange,  if,  when 
he  money  could  not  be  applied  to  them.  That 
s  to  give  a  power  for  a  certain  end,  and  then 
i  end  intended  by  the  power.  It  is  added, 
lere  is  not  a  single  power  whatsoever,  which 

have  some  reference  to  the  common  defence 
ral  welfare ;  nor  a  power  of  any  magnitude, 
1  its  exercise,  does  not  involve,  or  admit  an  ap- 

of  money."  If  by  the  former  language  is 
hat  there  is  not  any  power  belonging,  or  inci- 
my  government,  which  has  not  some  reference 
)mmon  defence  or  general  welfare,  the  proposi- 

be  peremptorily  denied.  Many  governments 
powers,  which  have  no  application  to  either  of 
jects  in  a  jtlst  sense ;  and  some  possess  pow- 
ignant  to  both.     If  it  is  meant,  that  there  is  no 
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state  govemment  to  regulate  the  descent  and  distribu- 
tion of  estates ;  to  prescribe  the  form  of  conveyances  ; 
to  establish  courts  of  justice  for  general  purposes  ;  to 
legislate  respecting  personal  rights,  or  the  general 
dominion  of  property  ;  or  to  punish  all  offences  against 
society  ?  Would  it  confide  to  congress  the  power  to 
grant  patent  rights  for  invention  ;  to  provide  for  coun- 
terfeiting the  public  securities  and  coin ;  to  constitute 
judicial  tribunals  with  the  powers  confided  by  the  third 
article  of  the  constitution ;  to  declare  war,  and  raise 
armies  and  navies,  and  make  regulations  for  their  gov- 
emment ;  to  exercise  exclusive  legislation  in  the  terri- 
tories of  the  United  States,  or  in  other  ceded  places ; 
or  to  make  all  laws  necessary  and  proper  to  carry  into 
effect  all  the  powers  given  by  the  constitution  ?  The 
constitution  itself  upon  its  face  refutes  any  such  notion. 
It  gives  the  power  to  tax,  as  a  substantive  power ;  and 
gives  others,  as  equally  substantive  and  independent. 

§  921.  That  the  same  means  may  sometimes,  or 
often,  be  resorted  to,  to  carry  into  effect  the  different 
powers,  furnishes  no  objection ;  for  that  is  common  to 
all  governments.  That  an  appropriation  of  money  may 
be  the  usual,  or  best  mode  of  carrying  into  effect  some 
of  these  powers,  furnishes  no  objection  ;  for  it  is  one  of 
the  purposes,  for  which,  the  argument  itself  admits,  that 
the  power  of  taxation  is  given.  That  it  is  indispensable 
for  the  due  exercise  of  all  the  powers,  may  admit  of 
some  doubt  The  only  real  question  is,  whether  even 
admitting  the  power  to  lay  taxes  is  appropriate  for 
some  of  the  purposes  of  other  enumerated  powers,  (for 
no  one  will  contend,  that  it  will,  of  itself,  reach,  or  pro- 
vide for  them  all,)  it  is  limited  to  such  appropriations,  as 
grow  out  of  the  exercise  of  those  powers.  In  other 
words,  whether  it  is  an  incident  to  those  powers,  or  a 

VOL.  II.  49 
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ive  power  in  other  cases,  which  may  concern 
mon  defence  and  the  general  welfare.  If  there 
ither  cases,  which  concern  the  common  defence 
eral  welfare,  except  those  within  the  scope  of 
•J  enumerated  powers,  the  discussion  is  merely 

and  frivolous.  If  there  are  such  cases,  who  is 
y  to  say,  that,  being  for  the  common  defence 
leral  welfare,  the  constitution  did  not  intend  to 
2  them?  The  preamble  of  the  constitution  de- 
ne of  the  objects  to  be,  to  provide  for  the  corn- 
fence,  and  to  promote  the  general  welfare  ;  and 
iwer  to  lay  taxes  is  in  express  terms  given  to 

for  the  common  defence  and  general  welfare, 
oimd  can  there  be  to  construe  the  power,  short 
ibject  ?  To  say,  that  it  shall  be  merely  auxiliary 
■  enumerated  powers,  and  not  co-extensive  with 

terms,  and  its  avowed  objects?  One  of  the 
ablished  rules  of  interpretation,  one,  which  com- 
■nse  and  reason  forbid  us  to  overlook,  is,  that 
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**  common  defence  and  general  welfare."  It  is  not  pre- 
tended, that,  when  the  tax  is  laid,  the  specific  objects, 
for  which  it  is  laid,  are  to  be  specified,  or  that  it  is  to 
be  solely  applied  to  those  objects.  That  would  be  to 
insert  a  limitation,  no  where  stated  in  the  text  But  it 
is  said,  that  it  must  be  applied  to  the  general  welfare ; 
and  that  can  only  be  by  an  application  of  it  to  some 
particular  measure^  conducive  to  the  general  welfare. 
This  is  admitted.  But  then,  it  is  added,  that  this  par- 
ticular measure  must  be  within  the  enumerated  author* 
ities  vested  in  congress,  (that  is,  within  some  of  the 
powers  not  embraced  in  the  first  clause,)  otherwise  the 
application  is  not  authorized.^  Why  not,  since  it  is  for 
the  general  welfare?  No  reasonis  assigned,  except,  that 
not  being  within  the  scope  of  those  enumerated  pow* 
ers,  it  is  not  given  by  the  constitution.  Now,  the  pre- 
mises may  be  true ;  but  the  conclusion  does  not  foUow, 
unless  the  words  common  defence  and  general  welfare 
are  limited  to  the  specifications  included  in  those  pow- 
ers. So,  that  after  all,  we  are  led  back  to  the  same 
reasoning,  which  construes  the  words,  as  having  no  mean- 
ing per  scj  but  as  dependent  upon,  and  an  exponent 
of,  the  enumerated  powers.  Now,  this  conclusion 
is  not  justified  by  the  natural  connexion  or  collocation  ' 
of  the  words ;  and  it  strips  them  of  all  reasonable  force 
and  efficacy.  And  yet  we  are  told,  that  **  this  fair  and 
obvious  interpretation  coincides  with,  and  is  enforced 
by,  the  clause  of  the  constitution,  which  provides,  that 
no  money  shall  be  drawn  from  the  treasury,  but  in 
consequence  of  appropriations  by  law ;  *'  as  if  the  clause^ 
did  not  equally  apply,  as  a  restraint  upon  drawing 
money,  whichever  construction  is  adopted.     Suppose 

1  See  also  4  Elliot's  Debatei,  280, 281. 
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i  to  possess  the  most  unlimited  power  to  ap- 
;  money  tor  the  general  welfare  ;  would  it  not 
true,  that  it  could  not  be  drawn  from  the  trea- 
itil  an  appropriation  was  made  by  some  law 
by  congress  1     This  last  clause  is  a  limitation, 
a  the  powers  of  congress,  but  upon  the  acts  of 
cutive,  and  other  public  officers,  in  regard  to 
ic  monies  in  the  treasury. 
1.  The  argument  in  favour  of  the  construction, 
'eats  the  clause,  as  a  qualification  of  the  power 
xes,  has,  perhaps,  never  been  presented  in  a 
ncise  or  forcible  shape,  than  in  an  official  opin- 
aerately  given  by  one  of  our  most  distinguished 
;n.'     *'  To  lay  taxes  to  provide  for  the  general 
of  the  United  States,  is,"  says  he,  "  to  lay  taxes 
purpose,  of  providing  for  the  general  welfare, 
laying  of  taxes  is  the  power,  and  the  general 
the  purpose,  for  which  the  power  is  to  be  ex- 
Congress  are  not  to  lay  taxes  ad  libitum,  for 
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er  to  do  whatever  evil  they  pleased.  It  is  an  estab- 
lished rule  of  construction,  where  a  phrase  will  bear 
either  of  two  meanings;  to  give  that,  which  will  allow 
some  meaning  to  the  other  parts  of  the  instrument,  and 
not  that,  which  will  render  all  the  others  useless. 
Certainly,  no  such  universal  power  was  meant  to  be 
given  them.  It  was  intended  to  lace  them  up  strictly 
within  the  enumerated  powers,  and  those,  without 
which,  as  means,  those  powers  could  not  be  carried 
mto  effect.''  ^ 

^  924.  The  same  opinion  has  been  maintained  at 
different  and  distant  times  by  many  eminent  states- 
men.* It  was  avowed,  and  apparendy  acquiesed  in, 
in  the  state  conventions,  called  to  ratify  the  constitu- 
tion ; '  and  it  has  been,  on  various  occasions,  adopted 

1  Jefferson's  Opinion  on  the  Bank  of  the  United  States,  15tb  Febru- 
ary, 1791 ;  4  Jefferson's  Correspondence,  524,  525.  — This  opinion  was 
deliberately  reasserted  by  Mr.  Jefferson  on  other  occasions.  There 
may,  perhaps,  also  be  found  traces  of  an  opinion  still  more  restrictive  in 
his  later  writings ;  but  they  are  very  obscure  and  unsatisfactory.  See  4 
JeiSerson's  Correspondence,  306,  416,  457;  Message  of  President  Jef- 
ferson, 2d  December,  1806  ;  5  Wait's  State  Papers,  453,  458,  459. 

3  It  was  maintained  by  Mr.  Hamilton,  in  his  Treasury  Report  on  Man- 
ufactures, (5th  Dec.  1791,)  and  in  his  argument  on  the  constitutionality 
of  a  National  Bank,  23d  Feb.  1791,  p.  147,148 ;  by  Mr.  Gerry  in  the  de- 
bate on  the  National  Bank  in  Feb.  1791,(4  Elliot's  Debates,  226;)  by 
Mr.  Ellsworth  in  a  speech  in  1788,(3  American  Museum,  338;)  and  by 
President  Monroe,  in  his  Message  of  the  4th  of  May,  1822,  (p.  33  to  38,) 
in  an  elaborate  argument,  which  well  deserves  to  be  studied.  He  con- 
tends, that  the  power  to  lay  taxes  is  confined  to  purposes  for  the  com- 
mon defence  and  general  welfare.  And  that  the  power  of  appropriation 
of  the  monies  is  co-extensive,  that  is,  that  it  may  be  applied  to  any  pur- 
poses of  the  common  defence  or  general  welfare.  Mr.  Adams,  in  his 
Letter  to  Mr.  Speaker  Stevenson,  1 1th  of  July,  1832,  published  since  the 
preparation  of  these  Commentaries,  has  given  a  masterly  exposition  of 
the  clause,  to  which  it  may  be  important  hereafter  again  to  recur. 

3  2  Elliot's  Debates,  170,  183, 195,  328,  344  ;  3  Elliot's  Debates,  262 ; 
2  American  Museum,  434;  1  Elliot's  Debates,  311 ;  Id.  81, 82;  dEmof^ 
Debates,  262,  290;  2  American  Museum,  544. 
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ess,*  and  may  fairly  be  deemed,  that  wluch  the 
e  sense  of  a  majority  of  the  nation  has  at  all 
jported.     This,  too,  seems  to  be  the  construc- 
ntidned  by  the  Supreme  Court  of  the  United 
In  the  case  of  Gibbons  v.  Ogdm,'  Mr.  Chief 
iarshall,  in  delivering  the  opinion  of  the  court, 
ongress  is  authorized  to  lay  and  collect  taxes, 
Day  the  debts,  and  provide  for  the  common 
and    general  welfare   of  the    United  States. 
s  not  interfere  with  the  power  of  the  states  to 
le  support  of  their  own  governments ;  nor  is  the 
of  that  power  by  the  states  an  exercise  of 
lOn  of  the  power,  that  is  granted  to  the  United 
In  imposing  taxes  for  state  purposes,  they  are 
;,  what  congress  is  empowered  to  do.     Con- 
not  empowered  to  tax   for  those  purposes, 
■e  within  the  exclusive  province  of  the  states. 
hen,  each  government  is  exercising  the  power 
on,    neither   is    exercising  the   power  of  the 
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The  first  resolution  adopted  by  the  convention  on  this 
subject  of  the  powers  of  the  general  government,  was 
**  that  the  national  legislature  ought  to  be  empowered  to 
enjoy  the  legislative  rights  vested  in  congress  by  the 
confederation,  and  moreover  to  legislate  in  all  cases,  to 
which  the  separate  states  are  incompetent,  or  in  which 
the  harmony  of  the  United  States  may  be  interrupted 
by  the  exercise  of  individual  legislation.*'  ^  At  a  subse- 
quent period,  the  latter  clause  was  altered,  so  as  to 
read  thus:  ^^And,  moreover,  to  legislate  in  all  cases 
far  the  general  interests  of  the  Unions  and  also  in  those, 
to  which  the  states  are  separately  incompetent,  or  in 
which  the  harmony  of  the  United  States  may  be  inter- 
rupted by  the  exercise  of  individual  legislation.'*  * 
When  the  first  draft  of  the  constitution  was  prepared,  in 
pursuance  of  the  resolutions  of  the  convention,  the 
clause  respecting  taxation  (being  the  first  section  of 
the  seventh  article)  stood  thus :  **  The  legislature  of 
the  United  States  shall  have  the  power  to  lay  and  col- 
lect taxes,  duties,  imposts,  and  excises,"  without  any 
qualific^ion  or  limitation  whatsoever. 

^  926.  Afterwards  a  motion  was  made  to  refer  cer- 
tam  propositions,  and  among  others  a  proposition  to 
secure  the  payment  of  the  public  debt,  and  to  appro- 
priate funds  exclusively  for  tiiat  purpose,  and  to  secure 
the  public  creditors  firom  a  violation  of  the  public  faith, 
when  pledged  by  the  authority  of  the  legislature,  to  a 
select  committee,  (of  five,)  which  was  accordingly 
done.'  Another  committee  (of  eleven)  was  appointed 
at  the  same  time,  to  consider  the  necessity  and  expe- 
diency of  the  debts  of  the  several  states  being  assumed 

1  Journ.  of  Convention,  68,  86,  87, 135, 136. 
9  Journ.  of  Convention,  181, 183, 20a 
3  Joorn.  of  Convention,  261. 
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'nited  States.'    The  latter  committee  reported, 
3  legislature  of  the  United  Slates  shall  have 
1  fulfil  the  engagements,  which  have  been  en- 
to  by  congress,  and  to  discharge,  as  well  the 
the  United  States,  as  the  debts  incurred  by 
ral  states  during  the  late  war,  for  the  common 
and  general  welfare."      This  proposition  (it 
presumed)  has  no  reference  whatsoever  to  the 
I  the  draft  of  the  conslitulion  to  lay  taxes, 
(ler  committee  (of  live)  at  a  later  day  reported, 
■e  should  be  added  to  the  first  section  of  the 
article  (the  clause  to  lay  taxes)  the  following 
for  payment  of  the  debts  and  the  necessary 
3  of  the  United  States,  provided,  that  no  law 
g  any  branch  of  revenue,  except  what  may 
illy  appropriated  for  the  payment  of  interest 
or  leans,  shall  continue  in  force  for  more  than 
;."'     It  was   tlien  moved  to  amend  the  first 
Mh^^por^lMh^thei^ommittee^oi^tat^^^^^ 
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and  excises,"  which  passed  in  the  affirmative ;  ^  thus 
incorporating  the  amendment  already  stated  with  the 
clause  respecting  taxes  in  the  draft  of  the  constitution. 
On  a  subsequent  day  the  following  clause  was  propos- 
ed and  agreed  to :  "  All  debts  contracted,  and  engage- 
"  ments  entered  into  by  or  under  the  authority  of  con- 
^^gress,  shall  be  as  valid  against  the  United  States, 
"  under  this  constitution,  as  under  the  confederation.'* 
On  the  same  day,  and  after  the  adoption  of  this  amend- 
ment, it  was  proposed  to  add  to  the  first  clause  of  the 
first  section  of  the  seventh  article,  (to  lay  taxes,  &c.,) 
the  following  words  :  "  for  the  payment  of  said  debts, 
"  and  for  the  defraying  the  expenses,  that  shall  be  in- 
"  curred  for  the  common  defence,  and  general  welfare,'* 
which  passed  in  the  negative  by  the  vote  of  ten  states 
against  one.*  So,  that  the  whole  clause  stood  without 
any  fiirther  amendment,  giving  the  power  of  taxation  in 
the  same  unlimited  terms,  as  it  was  reported  in  the 
original  draft  of  the  constitution.  This  unlimited  extent 
of  the  power  of  taxation  seems  to  have  been  unsatisfac- 
tory ;  and  at  a  later  day  another  committee  reported,  that 
the  clause  respecting  taxation  should  read  as  follows  : 
"  The  legislature  shall  have  power  to  lay  and  collect 
^  taxes,  duties,  imposts,  and  excises,  to  pay  the  debts, 
"and  provide  for  the  common  defence,  and  general 
"  welfare  of  the  United  States ; "  and  this  passed  in 
the  affirmative. without  any  division.*  And  in  the  final 
draft  the  whole  clause  now  stands  thus :  "  The  con- 
"  gress,  &c.  shall  have  power  to  lay  and  collect  taxes, 
"  duties,  imposts,  and  excises  •;  to  pay  the  debts  and 
"  provide  for  the  common  defence  and  general  welfare 
"  of  the  United  States."  *    From  this  historical  survey, 

1  Journ.  of  Convencion,  284.  ^  Id.  291. 

3  Journ.  of  ConveoUoD,  323, 324, 326.  ^  Id.  351, 35& 
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larent,  that  it  was  first  brought  forward  m  con- 
with  the  power  to  lay  taxes ;  that  it  was  orig- 
Jopted,  as  a  qualification  or  limitation  of  the  ob- 

ihat  power;  and  that  it  was  not  discussed,  as 
pendent    power,  or  as  a  general  phrase  point- 
er connected  with,  the  subsequent  enumerated 
There  was    another  amendment   proposed, 
A'ould    have  created  a  general    power  to  this 
but  it  was  never  adopted,  and  seems  s'dently  to 
en  abandoned.' 

1.  Besides  ;  it    is  impracticable  in  grammatical 
y  to  separate  the  different  parts  of  the  latter 

The  words  are,  "to  pay  the  debts,  and  pro- 
Dr  the  common  deff-nre,"  &.c.     "To  pay  the 
'cannot  be  construed,  as  an  independent  power; 
>  connected  with  the  other  by  the  copulative 
The  payment  of  the  antecedent  debts  of  the 
States  was  already  provided  for  by  a  distinct 
*  and  the  power  to  pay  future  debts  must  ne- 
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which  pointed  to  the  subsequent  enumerated  powers, 
and  was  qualified  by  them  ;  and  yet,  as  a  part  of  the 
very  clause,  we  are  not  at  liberty  to  disregard  it.  The 
truth  is,  (as  the  historical  review  also  proves,)  that  after 
it  had  been  decided,  that  a  positive  power  to  pay  the 
public  debts  should  be  inserted  in  the  constitution,  and 
a  desire  had  been  evinced  to  introduce  some  restric- 
tion upon  the  power  to  lay  taxes,  in  order  to  allay 
jealousies  and  suppress  alarms,  it  was  (keeping  both 
objects  in  view)  deemed  best  to  append  the  power  to 
pay  the  public  debts  to  the  power  to  lay  taxes  ;  and 
then  to  add  other  terms,  broad  enough  to  embrace  all 
the  other  purposes  contemplated  by  the  constitution. 
Among  these  none  were  more  appropriate,  than  the 
words, "  common  defence  and  general  welfare,"  found  in 
the  articles  of  confederation,  and  subsequently  with 
marked  emphasis  introduced  into  the  preamble  of  the 
constitution.  To  this  course  no  opposition  was  made,  be- 
cause it  satisfied  those,  who  wished  to  provide  positively 
for  the  public  debts,  and  those,  who  wished  to  have  the 
power  of  taxation  co-extensive  with  all  constitutional 
objects  and  powers.  In  other  words,  it  conformed  to 
the  spirit  of  that  resolution  of  the  convention,  which 
authorized  congress  "  to  legislate,  m  all  cases,  for  the 
"  general  interests  of  the  Union."  ^ 


1  Journal  of  Convention,  181, 182,  208.  — The  letter  of  Mr.  Madison 
to  Mr.  Stevenson  of  27th  November,  1830,  contains  an  historical  ex- 
amination of  the  origin  and  progress  of  this  clause  substantially  the 
same,  as  that  given  above.  Afler  perusing  it,  I  perceive  no  reason  to 
change  the  foregoing  reasoning.  In  one  respect,  Mr.  Madison  seems 
tp  labour  under  a  mistake,  viz.  in  supposing,  that  the  proposition  of  the 
25th  of  August,  to  add  to  the  power  to  lay  taxes,  as  previously  amended 
on  the  23d  of  August,  the  words, ''  for  the  payment  of  the  debts  and  for 
defraying  the  expenses,  that  shall  be  incurred  for  the  common  defence 
and  general  welfare,**  was  rejected  on  account  of  the  generality  of  the 
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Having  thus  disposed  of  the  question,  what  is 
I  interpretatioa  of  the  clause,  as  it  stands  in  the 
Ihe  constitution,  and  ascertained,  that  the  power 


The   bnuvn  opini 
ve  [ronnecticut  do 
|ot  have  bcon  rejected 
i  rcjecteil,  because  it  contained 


■  of  llie  states,  *hieh  voted 
the  affirmative)  ahawa,  that 
motit  probable, 
upon  the  power 


I  Uiis  power  appeara  st  first  to  have  passed  without  opposition 
leral  form.*  It  may  be  acceptable  lo  the  gennra]  reader  lo 
Ireninrka  of  [his  venerable  etaleaiuan  in  his  own  words,  and 
■.hey  nro  here  Inserted.  After  giving  an  historical  review  of 
land  progress  of  the  whole  clause,  he  says, 
Biiil  proviaion  In  this  mode  could  nut  have  been  necessary  for  the 
K  congress ;  for  a  power  lu  provide  money,  and  a  power 
I  certain  acts,  of  which  money  is  the  ordioarj  and  appropriate 
3,  carry  with  them,  a  power  to  pay  the  expense  of 
^  the  nets.  Not  was  any  special  proviaion  for  debts  proposed, 
le  of  the  revolutionary  debts  was  brought  into  view  ;  and  it  is 
I,  from  the  courjie  of  (he  varied  propositions,  which 
I  noticed,  that  but  for  the  old  debts,  and  their  association  with 
,  '  common  ilefence  and  general  welfare,'  the  clause  would 
incd,  as  reported  in  tlic  Srst  drall  of  n  constitution,  expressing 
'  a  power  in  congress  to  lay  and  collect  taxes,  duties,  imposts^ 
'  without  any  addition  of  the   phrase  '  to  provide  for  tho 
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of  taxation,  though  general,  as  to  the  subjects,  to  which 
it  may  be  applied,  is  yet  restrictive,  as  to  the  purposes, 
for  which  it  may  be  exercised ;  it  next  becomes  matter 


embrace,  not  only  all  the  powers  particularly  expressed,  but  the  indefi- 
nite power,  which  has  been  claimed  under  them,  the  intention  was  not 
so  declared  ;  why,  on  that  supposition,  so  much  critical  labour  was  em- 
ployed in  enumerating  the  particular  powers,  and  in  defining  and  limit- 
ing their  extent  ? 

''  The  variations  and  vicissitudes  in  the  modification  of  the  clause,  in 
which  the  terms  *  common  defence  and  general  welfare '  appear,  are 
remarkable  ;  and  to  be  no  otherwise  explained,  than  by  dijQTerences  of 
opinion,  concerning  the  necessity  or  the  form  of  a  constitutional  provis- 
ion for  the  debts  of  the  revolution  ;  some  of  the  members,  apprehend- 
ing improper  claims  for  losses  by  depreciated  bills  of  credit ;  othera,  an 
evasion  of  proper  claims,  if  not  positively  brought  within  the  authorized 
functions  of  the  new  government;  and  others  again,  considering  the 
past  debts  of  the  United  States,  as  sufiiciently  secured  by  the  principle, 
that  no  change  in  the  government  could  change  the  obligations  of  the 
nation.  Besides  the  indications  in  the  Journal,  the  history  of  the  period 
sanctions  this  explanation. 

^  But,  it  is  to  be  emphatically  remarked,  that  in  the  multitude  of  mo- 
tions, propositions,  and  amendments,  there  is  not  a  single  one  having 
reference  to  the  terms  *  common  defence  and  general  welfare,*  unless 
we  were  so  to  understand  the  proposition  containing  them,  made  on 
August  25th,  which  was  disagreed  to  by  all  the  states,  except  one. 

'*  The  obvious  conclusion,  to  which  we  are  brought,  is,  that  these 
terms,  copied  from  the  articles  of  confederation,  were  regarded  in  the 
new,  as  in  the  old  instrument,  merely  as  general  terms,  explained  and 
limited  by  the  subjoined  specifications,  and  therefore  requiring  no  criti- 
cal attention  or  studied  precaution. 

"  If  the  practice  of  the  revolutionary  congress  be  pleaded  in  opposi- 
tion to  this  view  of  the  case,  the  plea  is  met  by  the  /notoriety,  that  on 
several  accounts,  the  practice  of  that  body  is  not  the  expositor  of  the 
'  articles  of  confederation.'  These  articles  were  not  in  force,  till  they 
were  finally  ratified  by  Maryland  in  1781.  Prior  to  that  event,  the  pow- 
er of  congress  was  measured  by  the  exigencies  of  the  war,  and  derived 
its  sanction  from  the  acquiescence  of  the  states.  After  that  event,  hab- 
it, and  a  continued  expediency,  amounting  often  to  a  real  or  apparent 
necessity,  prolonged  the  exercise  of  an  undefined  authority,  which  was 
the  more  readily  overlooked,  as  the  members  of  the  body  held  their 
seats  during  pleasure,  as  its  acts,  particularly  after  the  failure  of  the 
bills  of  credit,  depended  for  their  efiicacy  on  the  will  of  the  states  ;  and 
ms  its  general  impotency  became  nlanifest  Examples  of  departure 
from  the  preicribed  role  are  too  well  known  to  require  proo£    The 
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wy,  what  were  the  reasons,  for  which  this  power 
TeD,  and  what  were  the  objections,  to  which  it 
(med  liable, 

uld  blink  <i{  North  Ainerici  might  he  cited,  ag  a  loeinorable 
incorparolinj;  orilinince  grew  out  of  Iho  inferred  necesntj 

nslitution  to  carry  on  the  war,  by  aiding  the  finances,  which 

ip  luidcr  the  neglect  or  inability  of  the  slates  to  furnish  tlieir 

Biiotaa.     Con^reaa  was  at  Ihe  time  bo  niucii  nware  of  the  deG- 

Drity,  dial  ihey  recommended  it  to  the  atate  legislatures  to 

■giving  due  cficct  to  the  ordinanco,  which  wbb  done  by  Penn- 

|n<l  several  other  states. 

,  jually  distinguished  for  his  intellectual  powers,  being 
(iressed  with  tlie  importiincc  of  a  bank  nt  such  a  crisis,  pub- 
■\B.]\  pamphlet,  entitle  J  '  Considerations  on  tlie  Bank  of  North 
in  which  he  cndeuyoured  to  derive  the  power  from  the  nsture 
:>ii,  in  which  the  colonies  were  declared  and  hecBme  indepen- 
I ;  and  idso  from  the  tenour  of  the  'articles  of  confederntion ' 
I.  But  what  ia  purticulurly  worthy  of  notice  is,  that  with  all 
]  search  in  those  articles  for  such  a  power,  he  never  glanced 
ommon  defence  and  general  welfare,'  aa  a  source  oC  it. 
!  to  ri'st  the  claim  on  a  recital  in  tlie  text,  '  that  for  the 
1  inana^eirient  of  the  general  interests  of  the  United 
Icgntes  shall  lie  nnnually  appointed  to  meet  in  congress,'  which 
Ijilied.  that  the  United  States  had  general  righls,  general  pow- 
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§  929.  That  the  power  of  taxation  should  be,  to 
some  extent,  vested  in  the  national  government,  was 
admitted  by  all  persons,  who  sincerely  desired  to  escape 

panded,  as  it  would  be  by  the  import  claimed  for  the  phraseology  in 
question.  The  difference  is  equivalent  to  two  constitutions,  of  charac- 
ters essentially  contrasted  with  each  other;  the  one  possessing  powers 
confined  to  certain  specified  cases;  the  other  extended  to  all  cases 
whatsoever.  For  what  is  ihe  case,  that  would  not  be  embraced  by  a 
general  power  to  raise  money ;  a  power  to  provide  for  the  general  wel- 
fare ;  and  a  power  to  pass  all  laws  necessary  and  proper  to  carry  these 
powers  into  execution  ;  all  such  provisions  and  laws  superseding  at  the 
same  time,  all  local  laws  and  constitutions  at  variance  with  them  ?  Can 
less  be  said,  with  the  evidence  before  us,  furnished  by  the  Journal  of 
the  Convention  itself,  than  that  it  is  impAsible,  that  such  a  constitution, 
as  the  latter,  would  have  been  recommended  to  the  states  by  all  the 
members  of  that  body,  whose  names  were  subscribed  to  the  instrument? 

**  Passing  from  this  view  of  the  sense,  iu  which  the  terms, '  common 
defence  and  general  welfare,'  were  used  by  the  framers  of  the  constitu- 
tion, let  us  look  for  that,  in  which  they  must  have  been  understood  by 
the  conventions,  or  rather  by  the  people,  who,  through  their  conventions, 
accepted  and  ratified  it  And  here  the  evidence  is,  if  possible,  stiD 
more  irresistible,  that  the  terms  could  have  been  regarded,  as  giving  a 
scope  to  federal  legislation,  infinitely  more  objectionable,  than  any  of 
the  ^  pacified  powers,  which  produced  such  strenuous  opposition,  and 
calls  for  amendments,  which  might  be  safeguards  against  the  dangers 
apprehended  from  them. 

"  Without  recurring  to  the  published  debates  of  those  conventions, 
which,  as  far  as  they  can  be  relied  on  for  accuracy,  would,  it  is  believed, 
not  impair  the  evidence  furnished  by  their  recorded  proceedings,  it  will 
suffice  to  consult  the  lists  of  amendments  proposed  by  such  of  the  con- 
ventions, as  considered  the  powers  granted  to  the  government,  too  ex- 
tensive, or  not  safely  defined. 

'*  Besides  the  restrictive  and  explanatory  amendments  to  the  text  of 
the  constitution,  it  may  be  observed,  that  a  long  list  was  premised  under 
the  name,  and  in  the  nature  of  *  Declaration  of  Rights ;'  all  of  them  in- 
dicating a  jealousy  of  the  federal  powers,  and  an  anxiety  to  multiply 
securities  against  a  constructive  enlargement  of  them.  But  the  appeal 
is  more  pariicularly  made  to  the  number  and  nature  of  the  amendments, 
proposed  to  be  made  specific  and  integral  parts  of  the  constitutional 
text. 

''No  less  than  seven  states,  it  appears,  concurred  in  adding  to  their 
ratifications  a  series  of  amendments,  which  they  deemed  requisite.  Of 
these  amendments,  nine  were  proposed  by  the  convention  of  Massachu- 
setts ;  five  by  that  of  South-Carolina ;  twelve  by  that  of  New-Hamp- 
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:  imbecilities,  as  well  as  the  inequalities  of  the 
Iration.'  Without  such  a  power,  it  would  not 
■ble  to  provide  for  the  support  of  the  national 


tnty  by  that  of  Virginia ;  thirty-Uiren  by  that  of  New- York  ; 
f  by  tiiat  of  Nortli-CaroliDS ;  and  twenty-ooe  by  thato^Rhode- 
a  mnjority  of  the  stall's,  prnposing  amondmeDt^  in  one  in- 
Brly-lhree  by  a  aingle  sttilc ;  all  of  lliem  inlcnilod  to  circum- 
iwer  granteii  ta  the  general  government,  by  eiplsnalions, 
or  probibitiuns,  without  including  a  ningle  propoaition  fiom 
>  refa.ring  luthe  terms,  'common  defence  and  general  wel- 
I,  if  understood  to  convey  the  ssuerted   power,  could  not 
o  be  the  pi>wer  aoat  ulrcnuoualy  aimed  at,  because   evi- 
ainrming  in  i[«  nn^o.  than  all  the  powers  objected  to,  put 
J    And  that  the  ternis  should  have  pmsed  altogether  unnoticed 
Bny  eyes,  whirh  tnw  dnnircr  in  Icrnis  and  phraseB  employed  in 
mat  minute  and  limited  of  the  ennraernted  powers,  muatbe 
a  demonstration,  that  it  was  taheu  for  granted,  that  the 
Ire  harmless,  because  explained  and  limited,  as  in  the  '  articles 
fcrjktion,'  by  the  enumerated  powers,  which  followed  them. 
f  donionsl ration,  that  these  tenna  were  not  understood  in  any 
it  could   invest  coogresa   with  powers  not  otherwise  bestowed 
ililutlouHl  charter,  miiy  he  found  in  what  passed  in  the  first 
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forces  by  land  or  sea,  or  the  national  civil  list,  or  the 
ordinary  charges  and  expenses  of  government.  For 
these  purposes  at  least,  there  must  be  a  constant  and 
regular  supply  of  revenue.^  If  there  should  be  a  defi- 
ciency, one  of  two  evils  must  inevitably  ensue ;  either 
the  people  must  be  subjected  to  continual  arbitrary 
plunder ;  or  the  government  must  sink  into  a  fatal  atro- 
phy.' The  former  is  the  fate  of  Turkey  under  its 
sovereigns :  the  latter  was  the  fate  of  America  under 
the  confederation.' 

§  930.  If,  then,  there  is  to  be  a  real,  efiective  na- 
tional government,  there  must  be  a  power  of  taxation 
co-extensive  with  its  powers,  wants,  and  duties.  Tlie 
only  inquiry  properly  remaining  is,  whether  the  resour- 
ces of  taxation  should  be  specified  and  limited ;  or, 
whether  the  power  in  this  respect  should  be  general, 
leaving  a  full  choice  to  the  national  legislature.  The  op- 
ponents of  the  constitution  strenuously  contended,  that 

the  same  year,  to  the  governor  of  Virginia,  frr  m  R.  H.  Lee,  in  both  of 
which  it  is  seen,  that  the  terms  had  attracted  his  notice,  and  were  ap- 
prehended by  him  '  to  submit  to  congress  every  object  of  human  legisla- 
tion.' But  it  is  particularly  worthy  of  remark,  that  although  a  member 
of  the  senate  of  the  United  States,  when  amendments  to  the  constitution 
were  before  that  house,  and  sundry  additions  and  alterations  were  there 
made  to  the  list  sent  from  the  other,  no  notice  was  taken  of  those  tenns, 
as  pregnant  with  danger.  It  must  be  inferred,  that  the  opinion  formed 
by  the  distinguished  member,  at  the  first  view  of  the  constitution,  and 
before  it  had  been  fully  discussed  and  elucidated,  had  been  changed 
into  a  conviction,  that  the  terms  did  not  fairly  admit  the  construction  he 
had  originally  put  on  them ;  and  therefore  needed  no  explanatory  pre- 
caution against  it" 

Against  the  opinion  of  Mr.  Madison,  there  are  the  opinions  of  men  of 
great  eminence,  and  well  entitled  to  the  confidence  of  their  country  ; 
and  among  these  may  be  enumerated  Presidents  Washington,  Jefiersoo, 
and  Monroe,  and  Mr.  Hamilton.  The  opinion  of  the  latter  upon  this 
very  point  will  be  given  hereaAer  in  his  own  words. 

1  1  Tucker's  Black.  Comm.  App.  235  etseq, ;  Id.  244, 245. 

s  The  Federalist,  No.  30.  <  Id. 
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rer  should  be  restricted ;  its  friends,  as  strenu- 
anteoded,  that  it  was  indispensable  for  the  pub- 
y,  that  it  should  be  geneml. 
I.  The  general  reasoning,  by  which  an  unlimited 
was    sustained,    was    to    the   following  effect, 
government  ought  to  contain  within  itself  every 
equisile  to  the  full  accomplishment  of  the  objects 
ted  to  its  care,  and  the  complete  execution  of 
its,  for  which  it  is  responsible,  free  from  every 
tntrol,  but  a  regard  to  the  public  good,  and  to  the 
y  of  the  people.     In  other  words,  every  power 
1  be  proportionate  to  its  object.     The  duties  of 
lending  the  national  defence,  and  of  securing  the 
peace  agauist  foreign  or  domestic  violence,  in- 
provision  for  casualties  and  dangers,  to  which 
ible  limits  can  be  assigned ;  and  therefore  the 
3f  making  that  provision  ought  to  know  no  other 
than  the  exigencies  of  the  nation,  and  the  re- 
ef the  community.     Revenue  is  the  essential 
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been  found,  that  m  the  usual  progress  of  things  the 
necessities  of  a  nation  in  every  stage  of  its  existence 
are  at  least  equal  to  its  resources,^  But,  if  a  more  fa- 
vourable state  of  things  should  exist  in  our  own  gov- 
ernment, still  we  must  expect  reverses,  and  ought  to 
provide  against  them.  It  is  impossible  to  foresee  all 
the  various  changes  in  the  posture,  relations,  and  power 
of  different  nations,  which  might  affect  the  prosperity 
and  safety  of  our  own.  We  may  have  formidable  for- 
eign enemies.  We  may  have  internal  commotions. 
We  may  suffer  from  physical,  as  well  as  moral  calami- 
ties; from  plagues,  famine,  and  earthquakes;  from 
political  convulsions,  and  rivalries;  from  the  gradual 
decline  of  particular  sources  of  industry;  and  from 
the  necessity  of  changing  our  own  habits  and  pur- 
suits, in  consequence  of  foreign  improvements  and  com- 
petitions, and  the  variable  nature  of  human  wants  and 
desires.  A  source  of  revenue  adequate  in  one  age, 
may  wholly  or  partially  fail  in  another.  Commerce,  or 
manufactures,  or  agriculture  may  thrive  under  a  tax  in 
one  age,  which  would  destroy  them  in  another.  The 
power  of  taxation,  therefore,  to  be  useful,  must  not 
only  be  adequate  to  all  the  exigencies  of  the  nation,  but 
it  must  be  capable  of  reaching  from  time  to  time  all  the 
most  productive  sources.  It  has  been  observed  with 
no  less  truth,  than  point,  that  "  in  political  arithmetic 
two  and  two  do  not  always  make  four.'' '  Constitutions 
of  government  are  not  to  be  framed  upon  a  calculation 
of  existing  exigencies ;  but  upon  a  combination  of  these 
with  the  probable  exigencies  of  ages,  according  to  the 
natural  and  tried  course  of  hiunan  affau*s.  There  ought 
to  be  a  capacity  to  provide  for  future  contingencies,  as 
they  may  happen;   and  as  these  are  (as  has  been 

1  The  Federalist,  No.  30.  s  The  Federalist,  No.  31. 
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suggested)  illimitable  in  their  nature,  so  it  is 
ble  safely  to  limit  that  capacity.* 
2.  In  answer  to  this  reasoning  it  was  objected, 
t  is  not  true,  because    the  exigencies  of  the 
may  not  be  susceptible  of  limitation,  that  its 
of  taxation  ought  to  be  unconfined.     Revenue 
jquisite  to  the  purposes  of  the  local  administra- 
,s  to  those  of  the  Union;  and  the  former  are  at 
■  equal  importance  with  the  latter  to  the  bappi- 

the  people.    It  is,  therefore,  as  necessary,  that 
te  governments  should  be  able  to  command  the 
of  supplying  their  wants,  as  that  the  national 
tnent  should  possess  the  like  faculty  in  respect 
wants  of  the  Union.     But  an  indefinite  power  in 
er  might,  and  probably  would  m  lime,  deprive 
■mer  of  the  means  of  providing  for  their  own 
ities;  and  would  subject  them  entirely  to  the 
of  the  national  legislature.     As  the  laws  of  the 
are  to  become  the  supreme  law  of  the  land ;  and 
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difficulties  arising  from  this  collision  between  the  state 
and  national  governments  might  be  easily  avoided  by  a 
separation  and  distinction,  as  to  the  subjects  of  taxation, 
or  by  other  methods,  which  might  be  easily  devised. 
Thus,  for  instance,  the  general  government  might  be  en- 
trusted with  the  power  of  external  taxation,  such  as  lay- 
ing duties  and  imposts  on  goods  imported ;  and  the  states 
remain  exclusively  in  possession  of  the  power  of  inter- 
nal taxation.  Or  power  might  be  given  to  the  general 
government  to  lay  taxes  exclusively  upon  certain  spe- 
cified subjects ;  or  to  lay  taxes,  if  requisitions  on  the 
states  were  not  complied  with ;  ^  or,  if  the  specified 
subjects  failed  to  produce  an  adequate  revenue,  resort 
might  be  had  to  requisitions,  or  even  to  direct  taxes,  to 
supply  the  deficiency.* 

§  933.  In  regard  to  these  objections  it  was  urged, 
that  it  was  impossible  to  rely  (as  the  history  of  the 
government  under  the  confederation  abundantly  proved) 
upon  requisitions  upon  the  states.'  Direct  taxes  were 
exceedingly  unequal,  and  difficult  to  adjust ;  *  and  could 

ot*s  Debates,  5%  5:j,  208 ;  3  Elliot's  Debates,  77  to  91 ;  1  Tuck.  Black. 
Comm.  A  pp.  240 ;  2  Amer.  Museum,  543,  544. 

1  3  Amer.  Museum,  423 ;  2  Elliot's  Debates,  52,  53,  200,  206. 

s  See  The  Federalist,  No.  30 ;  1  Elliot's  Debates,  294 ;  I  Tucker*8 
Black.  Comm.  App.  234,  235 ;  1  Elliot's  Debates,  2l»4,  295 ;  2  Elliot's 
Debates,  52,  53, 1 1 1,  1 12 ;  Id.  200, 206,  208.  —  It  was  moved  in  the  con- 
YCDtion,  that  whenever  revenue  was  required  to  be  raised  by  direirt  tax- 
ation, it  should  be  apportioned  among  the  states,  and  then  requisitions 
made  upon  the  states  to  pay  the  amount ;  and  in  default  only  of  their 
dompliance,  cong^ress  should  be  authorized  to  pass  acts  directing  the 
mode  of  collecting  it.  But  this  proposition  was  rejected  by  a  vote  of 
seven  states  against  one,  one  state  being  divided.^ 

3  The  Federalist,  No.  30 ;  1  Elliot's  Debates,  303,  304 ;  Id.  325» 
326,  327 ;  2  Elliot's  Debates,  198,  19!),  204. 

4  The  Federalist,  No.  21  ;  1  Elliot's  Debates,  81,  82;  2  Elliot's  De- 
bates, 105;  Id.  199,  204,  236;  1  Tucker's  Black.  Comm.  App.  234, 23S» 
236 ;  3  DalJ.  R.  171, 178. 
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ily  be  relied  on,  as  an  adequate  or  satisfactory 
it  revenue,  except  as  a  final  resort,  when  others 
igible  failed.     The  distinction  between  externa] 
irnal  taxation  was  indeed  capable  of  being  re- 
3  practice.     But  in  many  emergencies  il  might 
le  national  government  without  any  adequate 
:s,  and  compel  il  to  a  course  of  taxation  ruinous 
rade  and  industry,  and  the  solid  interests  of  the 
,     No  one  of  due  reflection  can  contend,  that 
cial  imports  are,  or  could  be,  equal  to  all  future 
ies  of  the  Union;  and  indeed  ordinarily  they 
;  be  found  equal  to  them.'     Suppose  they  are 
)  the  ordinary  expenses  of  the  Union ;  yet,  if 
uld  come,  the  civil  hst  must  be  entirely  over- 
or  the  military  left  without  any  adequate  supply.' 
it  possible,  that  a  government  half  supplied  and 
essitOus  can  fulfil  the  purposes  of  its  institution, 
>rovide  for  the  security,  advance  the  prosperity, 
jrt  the  reputation  of  ihe  commonwealth  7    How 
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government,  incapable  of  pledging  any  permanent  re- 
sources to  redeem  its  debts  ?  It  would  be  the  com- 
mon case  of  needy  individuals,  who  must  borrow  upon 
onerous  conditions  and  usury,  because  they  cannot 
promise  a  punctilious  discbarge  of  their  engagements.* 
It  « ould,  therefore,  not  only  not  be  wise,  but  be  the 
extreme  of  folly  to  stop  short  of  adequate  resources  for 
all  emergencies,  and  to  leave  the  government  entrusted 
with  the  care  of  the  national  defence  in  si  state  of  total, 
or  partial  incapacity  to  provide  for  the  protection  of  the 
community  against  future  invasions  of  the  public  peace 
by  foreign  war,  or  domestic  convulsions.  If,  indeed, 
we  are  to  try  the  novel,  not  to  say  absurd  experiment 
in  politics,  of  tying  up  the  hands  of  government  from 
protective  and  offensive  war,  founded  upon  reasons  of 
state,  we  ought  certainly  to  be  able  to  compel  foreign 
nations  to  abstain  from  all  measures,  which  shall  in- 
jure, or  cripple  us.*  We  must  be  able  to  repress  their 
ambition,  and  disarm  their  enmity ;  to  conquer  their 
prejudices,  and  destroy  their  rivalries  and  jealousies. 
Who  is  so  visionary,  as  to  dream  of  such  a  moral  influ- 
ence in  a  republic  over  the  whole  world  ?  It  should 
never  be  forgotten,  that  the  chief  sources  of  expense  in 
every  government  have  ever  arisen  from  wars  and  re- 
bellions, from  foreign  ambition  and  enmity,  or  from  do- 
mestic insurrections  and  factions.  And  it  may  well  be 
presumed,  that  what  has  been  in  the  past,  will  continue 
to  be  in  the  future. 

^  934.  Besides ;  it  is  manifest,  that  however  ade- 
quate commercial  imposts  might  be  for  the  ordinary 
expenditures  of  peace,  the  operations  of  war  might, 
and  indeed  ordinarily  would,  if  our  adversary  possess- 

>  The  Federalkt,  No.  30.  s  The  FederalUt,  Na  34. 
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Brge  naval  force,  greatly  endanger,  if  k  did  not 
Bcut  off  our  supplies  from  this  source. '  And  if 
Tre  the  sole  reliance  of  ihe  national  government, 
Iwarfare  upon  our  commerce  would,  on  this  very 
I,  be  at  once  the  most  successful,  and  the  most 
Ible  means  of  subduing  us,  or  compelling  us  to 
■peace.     What  could  Great  Britain,  or  France 

I  naval  war,  if  they  were  compelled  to  rely  on 
tee  alone,  as  a  resource  for  taxation  to  raise 
lor  maintain  navies?  What  could  America  do, 
Btest  with  a  rival  power,  whose  navy  possessed 
jioriiy,  sufficient  to  blockade  all  her  principal 
And,   independent  of  any  such   exigencies, 

lory  of  the  world  shows,  that  nothing  is  more 
■ng  and  capricious  than  trade.     The  proudest 

rcial  nations  in  one  age  have  sunk  down  to  com- 
insignificance    in  another.     Look  at  Venice, 

kioa,  and  the  Hanse  Towns,  and  Holland,  and 
present,  commer- 
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subject  If  the  power  of  taxation  of  the  general  govern- 
ment were  confined  to  duties  on  imports,  it  is  evident, 
that  it  might  be  compelled,  for  want  of  other  adequate 
resources,  to  extend  these  duties  to  an  injurious  excess. 
Trade  might  become  embarrassed,  and  perhaps  oppress- 
ed, so  as  to  diminish  the  receipts,  while  the  duty  was 
increased;  smuggling,  always  facile,  and  always  de- 
moralizing in  a  republic  of  a  widely  extended  sea- 
coast,  would  be  most  mischievously  encouraged.^  .The 
first  efiect  would  be,  that  commerce  would  thus  gradu- 
ally change  its  channels ;  and  if  other  interests  should 
be  (as,  indeed,  they  might  be  to  some  extent)  aided 
by  such  exorbitant  duties ;  the  ultimate  result  would 
be  a  great  diminution  of  the  revenue,  and  the  ruin  of 
a  great  branch  of  industry.  It  never  can  be  either 
politic  or  just,  wise  or  patriotic,  to  found  a  government 
upon  principles,  which  in  its  ordinary,  or  even  extraor- 
dinary operations,  must  naturally,  if  not  necessarily, 
lead  to  such  a  result.  This  would  be,  to  create  a  gov- 
ernment, not  for  the  happiness,  or  prosperity  of  the 
whole  people ;  but  for  oppressions,  and  inequalities, 
arising  from  scanty  means,  and  inadequate  powers. 

§  936.  In  regard  to  the  other  part  of  the  objection, 
founded  on  the  dangers  to  the  state  governments  fi*om 
this  general  power  of  taxation,  it  is  wholly  without 
any  solid  foundation.  It  assumes,  that  the  national 
government  will  have  an  interest  to  oppress  or  des- 
troy the  state  governments ;  a  supposition,  wholly  in- 
admissible in  principle,  and  unsupported  by ,  fact 
There  is  quite  as  much  reason  to  presume,  that  there 
will  be  a  disposition  in  the  state  governments  to  en- 
croach on  that  of  the  union.*    In  truth,  no  reasoning, 

1  The  Federalist,  No.  35.  »  The  Fedenlist,  No.  31. 
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1  exclusively  on  either  ground,  is  safe,  or  satis- 
.    There  ought  to  be  power  in  each  govern- 
0  maintain  itself,  and  execute  its  own  powers  ; 
does  not  necessarily  follow,  that  either  would 
;  dangerous  to  the  other.     The  objection,  in- 
s  rather  aimed  at  the  structure,  and  crganiza- 
the  government,  than  at  its  powers ;  since  it  is 
ible,  if  the  structure  and  organization  be  rea- 
'  skilful,  that  any  usurpation  or  oppression  can 
ace.' 

7.  But  waiving  this  consideration,  it  will  at  once 
n,  that  the  state  governments    have  complete 
of  self- protection,  as  with  the  sole  exception  of 
on  imports  and  exports,  (which  the  constitution 
en  from  the  states,  unless  it  is  exercised  by  the 
t  of  congress,)   the  power  of  taxation  remains 
states  concurrent  and  co-extensive  with  that 
gress.     The  slightest   attention  to  the  subject 
jmonstrate   this  beyond  all  controversy.     The 
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§  938,  The  remarks  of  the  Federalist,  on  this  point, 
are  very  full  and  cogent.  "There  is,  plainly,"  says 
that  work,  "no  expression,  in  the  granting  clause, 
which  makes  that  power  exclusive  in  the  Union, 
There  is  no  independent  clause,  or  sentence,  which 
prohibits  the  states  from  exercising  it.  So  far  is  this 
from  being  the  case,  that  a  plain  and  conclusive  argu- 
ment to  the  contrary  is  deducible  from  the  restramt 
laid  upon  the  states,  in  relation  to  duties  on  imports 
and  exports.  This  restriction  implies  an  admission, 
that,  if  it  were  not  inserted,  the  states  would  possess 
the  power  it  excludes ;  and  it  implies  a  further  admis- 
sion, that  as  to  all  other  taxes  the  authority  of  the 
states  remains  undiminished.  In  any  other  view,  it 
would  be  both  unnecessary  and  dangerous.  It  would 
be  unnecessary,  because,  if  the  grant  to  the  Union  of 
the  power  of  laying  such  duties  implied  the  exclusion 
of  the  states,  or  even  their  subordination  in  this  par- 
ticular, there  would  be  no  need  of  such  a  restriction. 
It  would  be  dangerous,  because  the  introduction  of  it 
leads  direcdy  to  the  conclusion,  which  has  been  men- 
tioned, and  which,  if  the  reasoning  of  the  objectors  be 
just,  could  not  have  been  intended ;  I  mean,  that  the 
states  in  all  cases,  to  which  the  restriction  did  not  ap- 
ply, would  have  a  concurrent  power  of  taxation  with 
the  Union.  The  restriction  in  question  amounts  to 
what  lawyers  call  a  negative  pregnant ;  that  is,  a  ne- 
gation of  one  thing,  and  an  s^rmance  of  another ;  a 
negation  of  the  authority  of  the  states  to  impose  taxes 
on  imports  and  exports ;  and  an  affirmance  of  their  au- 
thority to  impose  them  on  other  articles." — "  As  to  a 
supposition  of  repugnancy  between  the  power  of  taxa- 
tion in  the  states,  and  in  the  Union ;  it  cannot  be  sup- 
ported m  that  sense,  which  would  be  requisite  to  work 
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lusion  of  the  states.     It  is  indeed  possible,  that 
might  be  laid  on  a  particular  article  by  a  state, 
might  render  it  inexpedient,  that  a  further  tax 
be  laid  on  the  same  article  by  the  Union.     But 
J  not  imply  a  constitutional  inability  to  impose  a 

tax.     The  quantity  of  the  imposition,  the  ex- 
:y  of  an  increase,  on  either  side,  would  be  mu- 
[uestions  of  prudence ;  but  there  would  be  in- 
no  direct  contradiction  of  power.     The  particu- 
cy  of  the  national  and  state  system  of  finance 
now  and  then,  not  exactly  coincide,  and  might 
reciprocal  forbearance.     It  is  not,  however,  a 
lossibility  of  inconvenience,  in  the  exercise  of 

;  but  an  immediate  constitutional  repugnancy, 
n,  by  implication,  alienate  and  extinguish  a  pre- 
;  right  of  sovereignty."^ 

9.  It  is  true,  that  the  laws  of  the  Union  are  to 
"eme.     But,  without  this,  they  would  amount  to 
;.     It  may  be  admitted,  that  a  law,  laying  a  tax 

CH,  XIV.]      POWERS    OP    CONGRESS TAXES.  413 

§  940.  The  states,  with  this  concurrent  power,  will 
be  entirely  safe,  and  have  ample  resources  to  meet  aU 
their  wants,  whatever  they  may  be,  although  few  public 
expenses,  comparatively  speaking,  will  fall  to  their  lot 
to  provide  fon  They  will  be  chiefly  of  a  domestic  cha- 
racter, and  affecting  internal  polity ;  whereas,  the  re- 
sources of  the  Union  will  cover  the  vast  expenditures, 
occasioned  by  foreign  intercourse,  wars,  and  other 
charges  necessary  for  the  safety  and  prosperity  of  the 
Union.  The  mere  civil  list  of  any  country  is  always 
small ;  the  expenses  of  armies,  and  navies,  and  foreign 
relations  unavoidably  great.  There  is  no  sound  reason, 
why  the  states  should  possess  any  exclusive  power 
over  sources  of  revenue,  not  required  by  their  wants. 
But  there  is  the  most  urgent  propriety  in  conceding  to 
the  Union  all,  which  may  be  commensurate  by  their 
wants.  Any  attempt  to  discriminate  between  the 
sources  of  revenue  would  leave  too  much,  or  too  little 
to  the  states.  If  the  exclusive  power  of  external 
taxation  were  given  to  the  Union,  and  of  external  taxa- 
tion to  the  states,  it  would,  at  a  rough  calculation, prob- 
ably give  to  the  states  a  command  of  two  thirds  of  the 
resources  of  the  community,  to  defray  from  a  tenth  to 
a  twentieth  of  its  expenses ;  and  to  the  Union,  one  third 
of  the  resources  of  the  community,  to  defray  from  nine 
tenths  to  nineteen  twentieths  of  its  expenses.  Such 
an  unequal  distribution  is  wholly  indefensible.  And  it 
may  be  added,  that  the  resources  of  the  Union  would, 
or  might  be  diminished  exactly  in  proportion  to  the  in- 
crease of  demands  upon  its  treasury ;  for  (as  has 
been  already  seen)  war,  which  brings  the  great  expen- 
ditures, narrows,  or  at  least  may  narrow  the  resources  of 
taxation  from  duties  on  imports  to  a  very  alarming  de- 
gree.   If  we  enter  any  other  Ime  of  discrunination,  it 


CONSTITtTTION  OF  THE  U.  STATES.       [bOOK  III. 

equally  difficult  to  adjust  the  proper  proportions ; 
inquiry  itself,  in  respect  to  tlie  future  wants,  as 
the  states,  as  of  the  Union,  and  their  relative 
ion,  must  involve  elements,  for  ever  changing, 
capable   of  any    precise    ascertainment.      Too 
ar  too  little  would  forever  be  found  to  belong  to 
:es  ;  and  the  states,  as  well  as  the  Union,  might 
mgered  by  the  very  precaulions  to  guard  against 
of  power.'     Any  separation  of  the  subjects  of 
i,  which  could    have  been  fallen  upon,  would 
mounted  to  a  sacrifice  of  the  interests  of  the 
to  the  power  of  the  individual  states;  or  of  a 
ler  of  important  functions  by  the  latter,  which 
lave  removed  them  to  a  mean  provincial  servi- 
nd  dependence.' 

il.  Other  objections  of   a  specious    character 
irged  against  confiding  to    congress  a  general 
of  taxation.     Among  these,  none  were  insisted 
1  more  frequency,  and  earnestness,  than  the  in- 
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structure  and  organization  of  the  senate,  and  house  of 
Representatives.  In  truth,  if  it  has  any  real  force,  or 
efficacy,  it  is  an  argument  against  any  national  gov- 
ernment, having  any  efficient  national  powers ;  and  it 
is  not  necessary  to  repeat  the  reasoning,  on  which  the 
expediency,  or  necessity  of  such  a  government  has  been 
endeavoured  to  be  demonstrated.  And,  in  respect  to  the 
particular  subject  of  taxation,  there  is  quite  as  much  rea* 
son  to  suppose,  that  there  will  be  an  adequate  assemblage 
of  experience,  knowledge,  skill,  and  wbdom,  in  congress^ 
and  as  adequate  means  of  ascertaining  the  proper  bearing 
of  all  taxes,  whether  direct,  or  indirect,  whether  affect- 
ing agriculture,  commerce,  or  manufactures,  as  to  dii^ 
charge  any  other  functions  delegated  to  congress.  To 
suppose  otherwise,  is  to  suppose  the  Union  impractica- 
ble, or  mischievous.^ 

^  942.  Other  objections  were  raised  on  the  grousd 
of  the  multiplied  means  of  influence  in  the  national 
government,  growing  out  of  the  appointments  to  office^ 
necessary  in  the  collection  of  the  revenues ;  the  host 
of  officers,  which  would  swarm  over  the  land,  like 
locusts,  to  devour  its  substance  ;  and  the  terrific  op- 
pressions, resulting  from  double  taxes,  and  harsh,  and 
arbitrary  regulations.*  These  objections  were  an- 
swered, as  well  might  be  supposed,  by  appeals  to  com* 
mon  sense,  and  common  experience;  and  they  are  the 
less  necessai'y  now  to  be  refuted,  since  in  the  actual 
practice  of  the  government  they  have  been  proved  to 
be  visionary,  and  fallacious,  the  dreams  of  speculative 
statesmen,  indulging  their  love  of  ingenious  paradoxes, 


1  The  Federalist,  No.  35. 36, 41,  45  ;  1  Tucker's  Black.  Comm.  App. 
244,245. 

3  The  Federalist,  No.  36  ;  2  Elliot's  Debates  52,  53, 70 ;  Id.  208  ;  3 
EUiot's  Debttes,  262,  ^33 ;  a  Amikan  Mufleum,543. 


I  partial  tax  ;  and  that  the  southern  state 

in  com{)aris()n   with  the   northern.     I 

unanswerable   reasoning;*  and  wouh 

mention,  if  the  opposite  doctrine  bad  : 

reviyed  and  propagated  with  abundant 

tbat  duties  on  importations  fall  with  the 

.mequality  on  the  southern  states.    I 

seriously  urged,  that  a  single  southern 

ed  with  the  payment  of  more  than  hi 

duties  levied  on  foreign  goods  through 

§  944.  Again ;  it  was  objected,  th 

certainty,  that  any  duties  would  be  laid 

for  the  southern  states  might  object  t 

this  nature,  as  they  have  no  manufactu 

and  consume  more  foreign  goods,  thi 

states ;  and,  therefore,  direct  taxes  wo 

mon  resort  lo  bupply  revenue.'     To 

answer  need  be  given,  than,  that  the  n 

ment,  as  well  as  the  inequalities  of  sue 

undoubtedly,  produce  a  strong  disinclio 

tion,  and  especially  in  the  southern  s 

to  them,  unless  under  extraordinary 
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An  objection,  of  a  directly  opposite  character,,  was 
also  taken  ;  viz.  that  the  power  of  laying  direct  taxes 
was  not  proper  to  be  granted  to  the  national  govern- 
ment, because  it  was  unnecessary,  impracticable,  imsafe, 
and  accumulative  of  expense.^  This  objection  also  was 
shown  to  be  unfounded;  and,  indeed,  under  certain 
exigencies,  which  have  been  already  alluded  to,  the  na- 
tional government  might  for  want  of  it  be  utterly  pros* 
trated.* 

§  946.  Other  objections  were  iu*ged,  which  it  seems 
unnecessary  to  enumerate,  as  they  were  either  tempos 
rary  in  their  nature,  or  were  mere  auxiliaries  to  those 
already  mentioned.  The  experience  of  the  national 
government  has  hitherto  shown  the  entire  safety,  prac- 
ticability, and  even  necessity  of  its  possessing  the 
general  power  of  taxation.  The  states  have  exercised 
a  concurrent  power  without  obstruction  or  inconve- 
nience, and  enjoy  revenues  adequate  to  all  their  wants ; 
more  adequate,  indeed,  than  they  could  possibly  pos- 
sess, if  the  Union  were  abolished,  or  the  national 
government  were  not  vested  with  a  general  power  of 
taxation,  which  enables  it  to  provide  for  all  objects  of 
common  defence  and  general  welfare.  The  triumph  of 
the  friends  of  the  constitution,  in  securing  this  great 
fundamental  source  of  all  real  effective  national  sove- 
reignty, was  most  signal ;  and  it  is  the  noblest  monu- 
ment of  their  wisdom,  patriotism,  and  independence. 
Popular  feeUngs,  and  popular  prejudices,  and  local 
interests,  and  the  pride  of  state  authority,  and  the  jeal- 
■  ■I'll''         '  ■  -^^— ~-^-^^  I   I  »^— ^— ^— ^■»— ^—^^"— i»»^^^^— — ^» 

31,  36 ;  1  Elliot's  Debates,  61, 62 ;  2  Elliot's  Debates,  105 ;  3  Elliot's  De- 
bates, 77  to  91 ;  8  Journ.  of  CoQtinent.  Congress,  16th  Dec.  1782,  p.  203* 

1  2  Elliot's  Debates,  197  to  204 ;  Id.  208, 232, 235 ;  3  Elliot's  Debates, 
77, 91. 
«  Ibid. 
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ousy  of  state  sovereignty,  were  all  against  them.    Yet 
they  were  not  dismayed  ;   and  by  steadfast  appeals  to 
reason,  to  the  calm  sense  of  the  people,  and  to  the 
lessons  of  history,  they  subdued  opposition,  and  won 
confidence.     Without  the  possession  of  this  power,  the 
constitution  would  have  long  since,  like  the  confedera- 
tion, have  dwindled  down  to  an  empty  pageant    It 
would  have  become  an  unreal  mockery,  deluding  our 
hopes,  and  exciting  our  fears.      It  would  have  flitted 
before  us  for  a  moment  with  a  pale  and  ineffectual  light, 
and  then  have  departed  for  ever  to  the  land  of  shad- 
ows.     There  is  so  much  candour  and  force  in  the 
remarks  of  the  learned   American  commentator  oa 
Blackstone,  on  this  subject,  that  they  deserve  to  be 
cited  in  this  place,^     "  A  candid  review  of  this  part  of 
the  federal  constitution  cannot  fail  to  excite  our  just 
applause  of  the  principles,  upon  which  it  is  founded. 
All  the  arguments  against  it  appear  to  have  been  drawn 
from  the  inexpediency  of  establishing  such  a  form  of 
government,  rather  than  from  any  defect  in  this  part  of 
the  system,  admitting,  that  a  general  government  was 
necessary  to  the  happiness  and  prosperity  of  the  states 
individually.     This  great  primary  question  being  once 
decided  in  the  affirmative,  it  might  be  difficult  to  prove, 
that  any  part  of  the  powers  granted  to  congress  in  this 
clause  ought  to  have  been  altogether  withheld :   yet 
being  granted,  rather  as  an  ultimate  provisioYi  in  any 
possible  case  of  emergency,  than  as  a  means  of  ordi- 
nary revenue,  it  is  to  be  wished,  that  the  exercise  <rf 
powers,  either  oppressive  in  their  operation,  or  incon- 
sistent with  the  genius  of  the  people,  or  irreconcilable 
to  their  prejudices,  might  be  reserved  for  cogent  occa- 
sions, which,  might  justify  the  temporary  recourse  to  a 

A  1  Tuck.  Black.  Comm.  App.  246. 
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lesser  evil,  as  the  means  of  avoiding  one  more  perma- 
nent, and  of  greater  magnitude." 

^  946.  The  language  of  the  constitution  is,  ^^  Congress 
^  shall  have  power  to  lay  and  collect  taxes,  duties,  im- 
^  posts,  and  excises,"  &c.  ^^  But  all  duties^  imposts^  and 
^  excises  shall  be  uniform  throughout  the  United  States." 
A  dbtincdon  is  here  taken  between  taxes,  and  duties, 
imposts,  and  excises ;  and,  indeed,  there  are  other 
parts  of  the  constitution  respecting  the  taxing  power, 
(as  will  presently  be  more  fully  seen,)  such  as  the  regu- 
lations respecting  direct  taxes,  the  prohibition  of  taxes 
or  duties  on  exports  by  the  United  States,  and  the 
prohibition  of  impostaipr  duties  by  the  states  on  im- 
ports or  exports,  which  require  an  attention  to  this  dis- 
tinction. 

^  947*  In  a  general  sense,  all  contributions  imposed 
by  the  government  upon  individuals  for  the  service  of 
the  state,  are  called  taxes,  by  whatever  name  they  may 
be  known,  whether  by  the  name  of  tribute,  tythe, 
taUiage,  impost,  duty,  gabel,  custom,  subsidy,  aid,  supply, 
exdse,  or  other  name.^  In  this  sense,  they  are  usually 
£vided  into  two  great  classes,  those,  which  are  direct, 
and  those,  which  are  indirect  Under  the  former  de- 
nonunation  are  included  taxes  on  land,  or  real  property, 
and  under  the  latter,  taxes  on  articles  of  consumption.' 
The  constitution,  by  giving  the  power  to  lay  and  collect 
taxes  in  general  terms,  doubtiess  meant  to  include  all 
sorts  of  taxes,  whether  direct  or  indirect*  But,  it  may 
be  asked,  if  such  was  the  intention,  why  were  the  sub- 

J  See  2  Sraart's  Polit  Econ.  485  ;  1  Tuck.  Black.  Comm.  App.  232  ; 
1  Black.  Comm.  308  ;  3  DaU.  R.  171 ;  Smith's  Wealth  of  Nations,  B.  8, 
cb.  3,  B.  5,  ch.  2,  P.  1,  P.  2,  art  4. 

«  The  Federalist,  No.  21,  36;  1  Tuck.  Black.  Comm.  233,  238, 239  ; 
Smith's  Wealth  of  Nations,  B.  5,  ch.  2,  Pt  2,  iirt  1  and  2,  and  App. 

3  Loui^ibaroughy.  Blake,5WhwL%  R.  317,  318^  319. 
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it  words,  dulieSy  imposts  and  excises,  added  in 
use  ?     Two  reasons  may  be  suggested  ;  the  first, 
was  done  to  avoid  all  possibility  of  doubt  in  the 
iction  of  the  clause,  since,  in  common  parlance, 
ird  taxes  is  sometimes  applied  in  contradistinction 
es,  imposts,  and  excises,  and,  in  the  delegation  of 
1  a  power,  it  was  desirable  to  avoid  all  possible 
iception  of  this  sort ;    and,  accordingly,  we  find, 
very  first  draft  of  the  constitution,  these  explana- 
ords  are  added.'     Another  reason  was,  that  the 
ution  prescribed  different  rules  of  laying  taxes  in 
Qt  cases,  and,  therefore,  it  was  indispensable  to 
1  discrimination  between-  the  classes,  to  which 
ude  was  meant  to  apply.* 

18.     The  second  section  of  the  first  article,  which 
en  already  commented  on  for  another  purpose, 
;s,  that  "  direct  taxes  shall  be  apportioned  among 
everal  states,  which  may  be  included  within  this 
n,  according  to  their  respective  numbers."     The 
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the  words  of  the  constitution  without  supposing  them 
to  exist,)  it  would  seem,  that  congress  is  left  at  full 
hberty  to  levy  the  same  by  either  rule,  or  by  a  mixture 
of  both  rules,  or  perhaps  by  any  other  rule,  not  incon- 
sistent  with  the  general  purposes  of  the  constitution.* 
It  is  evident,  that  "duties,  imposts,  and  excises"  are 
indirect  taxes  in  the  sense  of  the  constitution.  But  the 
difficulty  still  remains,  to  ascertain*  what  taxes  are  com- 
prehended under  this  description  ;  and  what  under  the 
description  of  direct  taxes.  It  has  been  remarked  by 
Adam  Smith,  that  the  private  revenue  of  individuals 
arises  ultimately  from  three  different  sources,  rent, 
profit,  and  wages ;  and,  that  every  public  tax  must  be 
finally  paid  from  some  one,  or  all  of  these  different 
sorts  of  revenue.*  He  treats  all  taxes  upon  land,  or 
the  produce  of  land,  or  upon  houses,  or  parts,  or  ap- 
pendages thereof,  (such  as  hearth  taxes  and  window 
taxes,)  under  the  head  of  taxes  upon  rent ;  all  taxes 
upon  stock,  and  money  at  interest,  upon  other  personal 
property  yielding  an  income,  and  upon  particular  em- 
ployments, or  branches  of  trade  and  business,  under 
the  head  of  taxes  on  profits ;  and  taxes  upon  salaries 
under  the  head  of  wages.  He  treats  capitation  taxes 
and  taxes  on  consumable  articles,  as  mixed  taxes^  falling 
upon  all  or  any  of  the  different  species  of  revenue.'  A 
fiiU  consideration  of  these  different  classifiations  of 
taxes  belongs  more  properly  to  a  treatise  upon  political 
economy,  than  upon  constitutional  law. 

^  949.  The  word  "  duties  "  has  not,  perhaps,  in  all 
cases  a  very  exact  signification,  or  rather  it  is  used 
sometimes  in  a  larger,  and  sometimes  in  a  narrower 

1  HyUon  v.  UniUd  States,  3  Dal).  R.  171. 

9  Smith's  Wealth  of  Nations,  B.  5.  ch.  2,  P.  2. 

3  Smith's  Wealth  of  Nations,  B.  5,  ch«  2,  P.  2,  art  1, 2,  3, 4. 
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In  its  large  sense,  it  is  very  nearly  an  equiva- 
taxes,  embracing  all  impositions  orcharges  levied 
sons  or  things.'  In  its  more  restrained  sense,  it 
1  used  as  equivalent  to  "  customs,"  which  appel- 
s  usually  applied  to  those  taxes,  which  are  paya- 
jn  goods  and  merchandise  imported,  or  exported, 
IS  probably  given  on  account  of  the  usual  and 
It  demand  of  them  for  the  use  of  kings,  states,  and 
ments.*  In  this  sense,  it  is  nearly  synonymous 
imposts,"  which  is  sometimes  used  in  the  large 
)f  taxes,  or  duties,  or  impositions,  and  sometimes 
more  restrained  sense  of  a  duty  on  imported 
and  merchandise.*  Perhaps  it  is  not  unreasona- 
presume,  that  this  narrower  sense  might  be  in 
ads  of  the  framers  of  the  constitution,  when  this 
was  adopted,  since,  in  another  clause,  it  is  sub- 
tly provided,  that  "No  tax  or  duty  shall  be  laid 
tides  exported  from  any  state  ;"  and,  that  "  No 

shall,   wilhout    the  consent  of    congress,  lay 
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nage  of  ships  and  vessels,)  was  not  deemed  an  impostj 
strictly,  but  a  duty.  However,  it  must  be  admitted, 
that  little  certainty  can  be  arrived  at  from  such  slight 
changes  of  phraseology,  where  the  words  are  suscepti- 
ble of  various  interpretations,  and  of  more  or  less  expan- 
sion. The  most,  that  can  be  done,  is,  to  offer  a  probable 
conjecture  from  the  apparent  use  of  words  in  a  con- 
nexion, where  it  is  desirable  not  to  deem  any  one 
superfluous,  or  synonymous  with  the  others.  A  learned 
commentator  has  supposed,  that  the  words,  "duties 
and  imposts,'*  in  the  constitution,  were  probably 
intended  to  comprehend  every  species  of  tax  or  contri- 
bution, not  included  under  the  ordinary  terms,  "  taxes 
and  excises."^  Another  learned  judge  has  said/ 
^^what  is  the  natural  and  common,  or  technical  and 
appropriate,  meaning  of  the  words,  duty  and  excise^  it 
is  not  easy  to  ascertain.  They  present  no  clear  or 
precise  idea  to  the  mind.  Different  persons  will  annex 
different  significations  to  the  terms.'*  On  the  same 
occasion,  another  learned  judge  said,  "  The  term,  duty^ 
is  the  most  comprehensive,  next  to  the  generical  term, 
tax ;  and  practically  in  Great  Britain,  (whence  we  take 
our  general  ideas  of  taxes,  duties,  imposts,  excises, 
customs,  &c.)  embraces  taxes  on  stamps,  tolls  for  pas- 
sage, &c.  and  is  not  confined  to  taxes  on  importations 
only.*' ' 

^  940.  "  Excises  "  are  generally  deemed  to  be  of  an 
opposite  nature  to  "  inoiposts,**  in  the  restrictive  sense  of 
the  latter  term,  and  are  defined  to  be  an  inland  imposi- 
tion, paid  sometimes  upon  the  consumption  of  the  com- 


1  1  Tuck.  Black.  Comm.  App.  243. 

s  Mr.  Justice  Patterson  in  Hylton  v.  U.  SUUes,  3  Dall.  R.  171,  177. 

3  Mr.  Justice  Chase,  Jhid.  174.   See  The  Federalist,  No.  36. 
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,  or  frequently  upon  the  retail  sale,  which  is  the 
ge  before  ihe  consumption.' 

1.  But  the  more  importaot  inquiry  is,  what  are 
taxes  in  the  sense  of  the  constitution,  since  they 
|uired  to  be  laid  by  the  rule  of  apportionment, 
indirect  taxes,  whether  they  fall  under  the  head 
ities,  imposts,  or  excises,"  or  under  any  other 
ition,  may  be  laid  by  the  rule  of  uniformity.     It  is 
hat  capitation  taxes,*  or,  as  they  are  more  corn- 
called,  poll  taxes,  that  is,  taxes  upon  the  polls, 
or  persons,  of  the  contributors,  are  direct  taxes, 
constitution  has  expressly  enumerated  them,  as 

"No  capitation,  or  other  direct  tax,  shall  be 
cc.  is  the  language  of  that  instiument. 

2.  Taxes  on  lands,  houses,  and  other  permanent 
ate,  or  on  parts  or  appurtenances  thereof,  have 
been  deemed  of  the  same  character,  that  ia,  di- 
:es.*      It  has  been  seriously  doubted,  if,  in   the 
f  the  constitution,  any  taxes   are  direct  taxes, 
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direct  tax.**  Mr,  Justice  Patterson,  in  the  same  case, 
said,  "  It  is  not  necessary  to  determine,  whether  a  tax 
on  the  produce  of  land  be  a  direct  or  an  indirect  tax. 
Perhaps  the  immediate  product  of  land,  in  its  original 
and  crude  state,  ought  to  be  considered,  as  a  part  of  the 
land  itself.  When  the  produce  is  converted  into  a 
manufacture,  it  assumes  a  new  shape,  &c.  Whether 
*  direct  taxes,*  in  the  sense  of  the  constitution,  compre- 
hend any  other  tax,  than  a  capitation  tax,  or  a  tax  on 
land,  is  a  questionable  point,  &c.  I  never  entertained 
a  doubt,  that  the  principal,  I  will  not  say  the  only,  ob- 
jects, that  the  framers  of  the  constitution  contemplated, 
as  falling  within  the  rule  of  apportionment,  were  a  capi- 
tation tax  and  a  tax  on  land.*'  And  he  proceeded  to 
state,  that  the  rule  of  apportionment,  both  as  regards  rep- 
resentatives, and  as  regards  direct  taxes,  was  adopted 
to  guard  the  Southern  states  against  undue  impositions 
and  oppressions  in  the  taxing  of  slaves.  Mr.  Justice  Ire- 
dell, in  the  same  case,  said,  "  Perhaps  a  direct  tax,  in  the 
sense  of  the  constitution,  can  mean  nothing  but  a  tax 
on  something  inseparably  annexed .  to  the  soil ;  some- 
thing capable  of  apportionment  under  all  such  circum- 
stances. A  land  or  poll  tax  may  be  considered  of  this 
description.  The  latter  is  to  be  considered  so,  particu- 
larly under  the  present  constitution,  on  account  of  the 
slaves  in  the  Southern  states,  who  give  a  ratio  in  the 
representation  in  the  proportion  of  three  to  five. 
Either  of  these  is  capable  of  an  apportionment.  In 
regard  to  other  articles,  there  may  possibly  be  consid- 
erable doubt*^  The  reasoning  of  the  Federalist  seems 
to  lead  to  the  same  result.* 

ij  953.  In  the  year  1794,  congress  passed  an  act,* 
laying  duties  upon  carriages  for  the  conveyance  of  per- 

1  The  Federalist,  No.  31, 30.  ^  Act  of  1794,  ch.  45. 
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which  were  kept  by  or  for  any  person,  for  his 
se,  or  to  be  let  out  to  hire,  or  for  the  conveying 
sengers,  to  wit,  for  every  coach  the  yearly  sum  of 
ollars,   &c.    &c. ;    and    made    the   levy  uniform 
;hout  the  United  States.     The  constitutionality  of 
t  was  contested,  in  the  case  before  stated,*  upon 
ound,  that  it  was  a  direct  tax,  and  so  ought  to  be 
lioiicd  among  the  slates  according  to  their  num- 
Afier  solemn  argument,  the  Supreme  Court 
;d,  that  it  was  not  a  direct  tax  within  the  meanmg 
;  constitution.      The  grounds  of  this  decision,  as 
in  the  various  opinions  of  the  judges,  were  ;  first, 
jubt,  whether  any  taxes  were  direct  in  the  sense 
constitution,  but  capitation  and  land  taxes,  ashes 
already  suggested; '  secondly,   that  in  cases  of 
,  the  rule  of  apportionment  ought  not  to  be  fa- 
d,  because  it  was  matter  of  compromise,  and  in 
radically  indefensible   and  wrong;    thirdly,  the 
rous  inequality  and  injustice  of  the  carriage  tax, 
b^h^jul^^pnortionment^^iicl^ 
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States,  and  the  number  of  such  carriages  in  the  United 
States  were  one  hundred  and  five,  and  the  num- 
ber of  representatives  in  congress  the  same.  This 
would  produce  ten  hundred  and  fifty  dollars.  The 
share  of  Virginia  would  be  -^^-  parts,  or  ^190 ;  the 
share  of  Connecticut  would  be  -l-o  parts,  or  ^70. 
Suppose,  then,  in  Virginia,  there^  are  fifty  carriages,  the 
sum  of  {^190  must  be  collected  from  the  owners  of  these 
carriages,  and  apportioned  among  them,  which  would 
make  each  owner  pay  ^3*80.  And  suppose,  in  Con- 
necticut, there  are  but  two  carriages,  the  share  of  that 
state  (^70)  must  be  paid  by  the  owners  of  those  two 
carriages,  viz.  ^35  each.  Yet  congress,  in  such  a  case, 
intend  to  lay  a  tax  of  but  ten  dollars  on  each  coach.  And 
if,  in  any  state,  there  should  be  no  coach  or  post-chaise 
owned,  then,  there  could  be  no  apportionment  at  alL 
The  absurdity,  therefore,  of  such  a  mode  of  taxation 
demonstrates,  that  such  a  tax  cannot  be  a  direct  tax 
in.  the  sense  of  the  constitution.  It  is  no  answer  to  this 
reasoning,  that  congress,  having  determined  to  raise 
such  a  sum  of  money,  as  such  a  tax  on  carriages  would 
produce,  might  apportion  the  sum  due  by  the  rule  of 
apportionment,  and  then  order  it  to  be  collected  on 
different  articles,  selected  in  each  state.  That  would  be, 
not  to  lay  and  collect  a  tax  on  carriages,  but  on  the 
articles,  which  were  made  contributory  to  the  payment 
Thus,  the  tax  might  be  called  a  tax  on  carriages,  and 
levied  on  horses.  And  the  same  objection  would  Le 
to  an  apportionment  of  the  sum,  and  then  a  general 
assessment  of  it  by  congress  upon  all  articles.^ 

1  3  Dallas's  Reports,  171 ;  Rawle  on  Const  ch.  9 ;  4  Elliot's  Deb. 
242  ;  1  Kent's  Comm.  Lect  12,  p.  239,  240 ;  1  Tack.  Black.  Comm. 
App.  2^. 
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4.  Having  endeavoured  to  point  out  the  leading 
ions  between  direct  and  indirect  taxes,  and  that 
imposts,  and  excises,  in  the  sense  of  the  consti- 
belong  to  the  latter  class,  the  order  of  the  sub- 
)uld  naturally  lead  us  to  the  inquiry,  why  direct 
ire  required  to  be  governed  by  the  rule  of  appor- 
nt ;  and  why  "duties,  imposts,  and  excises"  are 
d  to  be  uniform  tliroughout  the  United  States. 
iswerto  the  former  will  be  given,  when  we  come 

farther  examination  of  certain  prohibitory  and 
ive  clauses  of  the  constitution  on  the  subject  of 
n.  The  answer  to  the  latter  may  be  given  in  a 
jrds.  It  was  to  cut  off  all  undue  preferences  of- 
ate  over  another  in  the  regulation  of  subjects 
ig  their  common  interests.  Unless  duties,  im- 
and  excises  were  uniform,  the  grossest  and  most 
sive  inequalities,  vitally  affecting  the  pursuits  and 
ifments  of  the  people  of  different  states,  might 

The  agriculture,  commerce,  or  manulactures  of 
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feebler  states  of  the  Union,  (a  presumption,  which  his- 
tory Joes  not  justify  us  in  deeming  quite  safe  or  certain;) 
yet  it  would,  of  itself,  have  been  sufficient  to  demolish, 
m  a  practical  sense,  the  value  of  most  of  the  other 
restrictive  clauses  in  the  constitution.  New  York  and 
Pennsylvania  might,  by  an  easy  combination  with  the 
Southern  states,  have  destroyed  the  whole  navigation 
of  New  England.  A  combination  of  a  different  char- 
acter, between  the  New  England  and  the  Western 
states,  might  have  borne  down  the  agriculture  of  the 
South ;  and  a  combination  of  a  yet  different  character 
might  have  struck  at  the  vital  interests  of  manufactures. 
So  that  the  general  propriety  of  this  clause  is  established 
by  its  intrinsic  political  wisdom,  as  well  as  by  its  ten- 
dency to  quiet  alarms,  and  suppress  discontents,^ 

§  956.  Two  practical  questions  of  great  importance 
have  arisen  upon  the  construction  of  this  clause,  either 
standing  alone,  or  in  connexion  with  other  clauses,  and 
incidental  powers,  given  by  the  constitution.  One  is, 
whether  the  government  has  a  right  to  lay  taxes  for  any 
other  purpose,  than  to  raise  revenue,  however  much 
that  purpose  may  be  for  the  common  defence,  or  gen- 
eral welfare.  The  other  is,  whether  the  money,  when 
raised,  can  be  appropriated  to  any  other  purposes,  than 
such,  as  are  pointed  out  in  the  other  enumerated  pow- 
ers of  congress.  The  former  involves  the  question, 
whether  congress  can  lay  taxes  to  protect  and  encour- 
age domestic  manufactures ;  the  latter,  whether  con- 
gress can  appropriate  money  to  internal  improvements. 
Each  of  these  questions  has  given  rise  to  much  aninoat- 
ed  controversy ;  each  has  be6n  affirmed  and  denied, 
with  great  pertinacity,  zeal,  and  eloquent  reasoning ; 

2  See  4  EUiot's  Deb.  235,  296. 
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bs  become  prominent  in  the  struggles  of  party ; 
t  in  each  has  not  hitherto  silenced  opposition, 
1  absolute  security  to  victory.     The  contest   is 
lenewed  ;  and  ihe  attack  and  defence  maintained 
|]ual  ardour.     In  discussing  this  subject,  we  are 
5  upon  the  ashes  of  yet  unextinguished  fires, — 
nus  per  ignes  suppositos  dneri  (lohso; — and  while 
lure  of  these  Commentaries  requires,  that   the 
should  be  freely  examined,  as  maintained  on 
fcide,  the  result  will  be  left  to  the  learned  reader, 
t  a  desire  to  influence  his  judgment,  or  dogmati- 
J)  announce  that  belonging  to  the  commentator. 
l6.  First,  then,  as  to  the  question,  whether  con- 
Ian  lay  taxes,  except  for  die  purposes  of  revenue, 
libject  has  been  already  touched,  in  considering 
1  ihe  true  reading,  and  interpretation  of  the  clause, 
ling  the  power  to  lay  taxes.     If  the  reading  and 
letation,  there  insisted  on,  be  correct,  it  furnishes 
means  to  resolve   the  question,  now  under 
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^  958.  It  is  true,  that  the  eighth  section  of  the  first 
article  of  the  constitution  authorizes  congress  to  lay 
and  collect  an  impost  duty  ;  but  it  is  granted,  as  a  tax 
power,  for  the  sole  purpose  of  revenue  ;  a  power,  in  its 
nature,  essentially  diflferent  from  that  of  imposing  pro- 
tective, or  prohibitory  duties.  The  two  are  incompati- 
ble ;  for  the  prohibitory  system  must  end  in  destroying 
the  revenue  from  imports.  It  has  been  said,  that  the 
system  is  a  violation  of  the  spirit,  and  not  of  the  letter 
of  the  constitution.  The  distinction  is  not  material.  The 
constitution  may  be  as  grossly  violated  by  acting  against 
its  meaning,  as  against  its  letter.  The  constitution 
grants  to  congress  the  power  of  imposing  a  duty  on 
imports  for  revenue,  which  power  is  abused  by  being 
converted  into  an  instrument  for  rearing  up  the  indus- 
try of  one  section  of  the  country  on  the  ruins  of  another. 
The  violation,  then,  consists  in  using  a  power,  granted 
for  one  object,  to  advance  another,  and  that  by  a  sacri- 
fice of  the  original  object.  It  is  in  a  word  a  violation 
of  perversion^  the  most  dangerous  of  all,  because  the  most 
insidious  and  difficult  to  resist.  Such  is  the  reasoning 
emanating  from  high  legislative  authority.*  On  another 
interesting  occasion,  the  argument  has  been  put  in  the 
following  shape.  It  is  admitted,  that  congress  has 
power  to.  lay  and  collect  such  duties,  as  they  may  deem 
necessary  for  the  purposes  of  revenue,  and  within  these 
limits  so  to  arrange  those  duties,  as  incidentallyy  and  to 
that  extent  to  give  protection  to  the  manufacturer.  But 
the  right  is  denied  to  convert,  what  is  here  denominated 


1  See  the  exposition  and  protest,  reported  by  a  committee  of  the 
house  of  representatives,  of  South  Carolina,  on  19th  of  December,  1829, 
and  adopted  ;  the  draft  of  which  has  been  attributed  to  Mr.  Vice  Presi- 
dent Calhoun.  I  have  followed,  as  nearly  as  practicable,  the  very  words 
of  the  report  i 
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lidental,  into  the  principal  power,  and  transcend- 

\  limits  of  revenue,  to  impose  an  additional  duly 

ntially  and  exclusively  for  the  purpose  of  affording 

■otection.     Congress  may  countervail  the  regula- 

If  a  foreign  power,  which  may  be  hostile  to  our 

;  but  their  authority  is  denied  permanently 

libit  al!  importation,  for  the  purpose  of  securing 

ne  market  exclusively  to  the  domestic  manufac- 

I  thereby  destroying    the    commerce    they  were 

ed  to  regulate,  and  fostering  an  interest,  with 

llhey  have  no  constitutional  power  to  interfere. 

1  so,  therefore,  is  a  palpable  abuse  of  the  taxing 

1  which  was  conferred  for  the  purpose  of  revenue  ; 

I  it  is  referred  to  the  authority  to  regulate  com- 

l  it  is  as  obvious  a  perversion  of  that  power,  since 

|be  extended  to  an  ulter  annihilation  of  the  objects, 

was  intended  to  protect.* 

,  In  furtherance  of  this  reasoning,  it  has  been 

,  ihal  under  the  power  to  regulate  commerce, 

is  not  limited  to  tlie  imposition  i 
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enue,  it  is  true ;  but  there  is  no  power  to  encourage, 
protect,  or  meddle  with  manufactures.  ^ 

§  960.  It  is  unnecessary  to  consider  the  argument 
at  present,  so  far  as  it  bears  upon  the  constitutional 
authority  of  congress  to  protect  or  encourage  manufac- 
tures ;  because  that  subject  will  more  properly  come 
under  review,  in  all  its  bearings,  under  another  head, 
viz.  the  power  to  regulate  commerce,  to  which  it  is 
nearly  allied,  and  from  which  it  is  more  usually  derived. 
Stripping  the  argument,  therefore,  of  this  adventitious 
circumstance,  it  resolves  itself  into  this  statement  The 
power  to  lay  taxes  is  a  power  exclusively  given  to  raise 
revenue,  and  it  can  constitutionally  be  applied  to  no 
other  purposes.  The  application  for  other  purposes  is 
an  abuse  of  the  power ;  and,  in  fact,  however  it  may  be 
m  farm  disguised,  it  is  a  premeditated  usurpation  of 
authority.  Whenever  money  or  revenue  is  wanted  for 
constitutional  purposes,  the  power  to  lay  taxes  may  be 
applied  to  obtain  it.  When  money  or  revenue  is  not 
so  wanted,  it  is  not  a  proper  means  for  any  constitu* 
tional  end. 

§  961.  The  argument  in  favour  of  the  constitutional 
authority  is  grounded  upon  the  terms  and  the  intent  of 
the  constitution.  It  seeks  for  the  true  meaning  and 
objects  of  the  power  according  to  the  obvious  sense  of 
the  language,  and  the  nature  of  the  government  pro- 
posed to  be  established  by  that  instrument.  It  relies 
upon  no  strained  construction  of  words ;  but  demands 
a  fair  and.reasonable  interpretation  of  the  clause,  with- 
out any  restrictions  not  naturally  implied  in  it,  or  in  the 
context.  It  will  not  do  to  assume,  that  the  clause  was 
intended  solely  for  the  purposes  of  raising  revenue ;  and 

I  CoL  Drayton's  Oration,  at  Charleston,  4tb  of  July,  1831,  p.  13, 14. 
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"  posts,  and  excises."  If  the  clause 
and  remained  in  this  absolute  form 
when  reported  in  the  first  draft  in  the 
could  not  have  been  the  slightest  do 
The  absolute  power  to  lay  taxes  inc 
every  form,  m  which  it  may  be  used, 
pose,  to  wluch  the  legislature  may  c 
This  results  from  the  very  nature  of 
ed  power.  ^  fortiori  it  might  be  a 
to  purposes,  for  which  nations  have 
to  apply  to  it  Now,  nothing  is  mc 
history  of  commercial  nations,  than 
taxing  power  is  often,  very  often,  app 
poses,  than  revenue.  It  is  often  apph 
of  commerce.  It  is  often  applied,  a 
tion  upon  the  importation  of  particul 
encouragement  and  protection  of  d 
and  industry ;  tor  the  support  of  agric 
and  manufactures ;  ^  for  retaUation  up 
olies  and  injurious  restrictions ;'  for 
state  policy,  and  domestic  econom 
banis)i  a  noxious  article  of  consumptic 
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product ;  sometimes,  as  a  temporary  restraint  of  trade ; 
sometimes,  as  a  suppression  of  particular  employments; 
sometimes,  as  a  prerogative  power  to  destroy  competi- 
tion, and  secure  a  monopoly  to  the  government !  * 

§  963.  If,  then,  the  power  to  lay  taxes,  being  general, 
may  embrace,  and  in  the  practice  of  nations  does  em- 
brace, all  these  objects,  either  separately,  or  in  combi- 
nation, upon  what  foundation  does  the  argument  rest, 
which  assumes  one  object  only,  to  the  exclusion  of  all 
the  rest  1  which  insists,  in  effect,  that  because  revenue 
may  be  one  object,  therefore  it  is  the  sole  object  of  the 
power?  which  assumes  its  own  construction  to  be  cor- 
rect, because  it  suits  its  own  theory,  and  denies  the 
same  right  to  others,  entertaining  a  different  theory  1 
If  the  power  is  general  in  its  terms,  is  it  not  an  abuse 
of  all  fair  reasoning  to  insist,  that  it  is  particular?  to 
desert  the  import  of  the  language,  and  to  substitute  other 
and  different  language  ?  Is  this  allowable  in  regard  to 
any  instrument  1  Is  it  allowable  in  an  especial  manner, 
as  to  constitutions  of  government,  growing  out  of  the 
rights,  duties,  and  exigencies  of  nations,  and  looking  to 
an  infinite  variety  of  circumstances,  which  may  require 
very  different  applications  of  a  given  power  ? 

^  964.  In  the  next  place,  then,  is  the  power  to  lay 
taxes,  given  by  the  constitution,  a  general  power ;  or 
is  it  a  Umited  power  ?  If  a  limited  power,  to  what  ob- 
jects is  it  limited  by  the  terms  of  the  constitution  ? 

^  965.  Upon  this  subject,  (as  has  been  already  stat- 
ed,) three  different  opinions  appear  to  have  been  held 
by  statesmen  of  no  common  sagacity  and  ability.  The 
first  is,  that  the  power  is  unlimited ;  and  that  the  subse- 
quent clause,  *^  to  pay  the  debts,  and  provide  for  the 
**  common  defence  and  general  welfare,"  is  a  substan- 

1  See  Smith*8  Wealth  of  Nations,  B.  5,  ch.  2,  art.  4. 
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defence  and  general  welfare.     Is  r; 
only  proper  mode  to  provide  for  the 
and  general  welfare  7    May  not  the 
the  judgment  of  congress,  be,  in  gn 
as  well  provided  for,  nay  better  provi 
tory  duties,  or  by  encouragements  to 
of  aD  sorts  1  If  a  tax  of  one  sort,  as 
eign  vessels,  will  aid  commerce,  an< 
nw  materials  will  aid  agriculture,  anc 
fiibrics  vnll  ud  domestic  manufacture 
the  general  welfare ;  may  they  not  be 
united  by  congress  in  a  law  for  this  ] 
gress  can  unite  them  all,  may  they  no 
erally  in  separate  laws  1    Is  a  tax  to 
or  agriculture,  or  commerce,  necessar 
aHy,  against  the  general  welfare,  or  the 
Who  is  to  decide  upon  such  a  point?  C 
the  auth(»ity  is  given  to  exercise  the 
other  body,  state  or  national,  whicl 
assume  it  1 

^  967.  Besides ;  if  a  particular  acl 
for  revenue,  should  be  deemed  an  ej 
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one  has  a  right  to  say,  that  the  common  defence  and 
general  welfare  can  never  be  promoted  by  laying  taxes, 
except  for  revenue.  No  one  has  ever  yet  been  bold 
enough  to  assert  such  a  proposition.  Different  men 
have  entertained  opposite  opinions  on  subjects  of  this 
nature.  It  is  a  matter  of  theory  and  speculation,  of 
poUtical  economy,  and  national  policy,  and  not  a  matter  of 
power.  It  may  be  wise  or  unwise  to  lay  taxes,  except 
for  revenue ;  but  the  wisdom  or  inexpediency  of  a 
measure  is  no  test  of  its  constitutionality.  Those,  there^ 
fore,  who  hold  the  opinion  above  stated,  must  unavoid^ 
ably  maintain,  that  the  power  to  lay  taxes  is  not  con< 
fined  to  revenue ;  but  extends  to  all  cases,  where  it  is 
proper  to  be  used  for  the  common  defence  and  gen* 
eral  welfare.^  One  of  the  most  effectual  means  of  de* 
fence  against  the  injurious  regulations  and  policy  of 
foreign  nations,  and  which  is  most  commonly  resorted 
to,  is  to  apply  the  power  of  taxation  to  the  products 
sind  manufactures  of  foreign  nations  by  way  of  retalia- 
tion ;  and,  short  of  war,  this  is  found  to  be  practically 
that,  which  is  felt  most  extensively,  and  produces  the 
most  immediate  redress.  How,  then,  can  it  be  imag- 
ined for  a  moment,  that  this  was  not  contemplated  by 
the  framers  of  the  constitution,  as  a  means  to  provide 
for  the  common  defence  and  general  welfare  1 

^  968.  The  third  opinion  is,  (as  has  been  already 
stated,)  that  the  power  is  restricted  to  such  specific 
objects,  as  are  contained  in  the  other  enumerated  pow- 
ers. Now,  if  revenue  be  not  the  sole  and  exclusive 
means  of  carrying  into  effect  all  these  enumerated 
powers,  the  advocates  of  this  doctrine  must  maintain 
with  those  of  the  second  opinion,  that  the  power  is  not 

^  See  Hamilton's  Report  on  Manufactures,  in  1791 ;   1  Hamilton's 
Works,  (edit  1810,)  330 ;  2  ElUot's  Debates,  344. 
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•Ij  ing  commerce  ?     Is  it  not,  in 

means  of  preventing  foreign  moii 
ous  commercial  restrictions  ?     Ir 
power  to  lay  taxes  is  confesses 
If  80^  is  not  the  argument  irresisti 
ited  to  purposes  of  revenue  1  Tab 
power  to  coin  money  and  regulate 
foreign  coin ;  might  not  a  tax  be  I 
coin  fiur  the  purpose  of  carrying  thi 
pressing  the  circulation  of  such  cc 
value  ?    Take  the  power  to  prom 
science  and  useful  arts ;  might  no 
fiireigners,  and  foreign  inventions,  ii 
so  as  to  suppress  foreign  competi 
domestic  science  and  arts  ?    Take  : 
in  the  estimation  of  many  statesme 
a  republic, — the  power  to  provide 
ing,  and  disciplining  the  militia ;  mt 
on  foreign  arms,  to  encourage  the 
ture  of  arms,  so  as  to  enhance  our 
uniformity  to  our  organization  and 
the  power  to  declare  war  n«^  -- 
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nature  ?  If  congress  may,  in  any,  or  all  of  these  cases, 
lay  taxes;  then  as  revenue  constitutes,  upon  the  very 
basis  of  the  reasoning,  no  object  of  the  taxes,\is  it. not 
clear,  that  the  enumerated  powers  require  the  power 
to  lay  taxes  to  be  more  extensively  construed,  than  for 
purposes  of  revenue  ?  It  would  be  no  answer  to  say, 
that  the  power  of  taxation,  though  in  its  nature  only  a 
power  to  raise  revenue,  may  be  resorted  to,  as  an  im- 
plied power  to  carry  into  effect  these  enumerated  pow- 
ers in  any  effectual  manner.  That  would  be  to  contend, 
that  an  express  power  to  lay  taxes  is  not  co-extensive 
with  an  implied  power  to  lay  taxes ;  that  when  the  ex- 
press power  is  given,  it  means  a  power  to  raise  rev- 
enue only  ;  but  when  it  is  implied,  it  no  longer  has  any 
regard  to  this  object.  How,  then,  is  a  case  to  be  dealt 
with,  of  a  mixed  nature,  where  revenue  is  mixed  up 
'  with  other  objects  in  the  framing  of  the  law  1 

§  969.  If,  then,  the  power  to  lay  taxes  were  ad-  ^ 
mitted  to  be  restricted  to  cases  within  the  enumerated 
powers ;  still  the  advocates  of  that  doctrine  are  com- 
pelled to  admit,  that  the  power  must  be  construed,  as 
not  confined  to  revenue,  but  as  extending  to  all  other 
objects  within  the  scope  of  those  powers.  Where  the 
power  is  expressly  given,  we  are  not  at  liberty  to  say, 
that  it  is  to  be  implied.  Being  given,  it  may  certainly 
be  resorted  to,  as  a  means  to  effectuate  all  the  powers^ 
to  which  it  is  appropriate  ;  not,  because  it  is  to  be  im- 
plied in  the  grant  of  those  powers ;  but  because  it  is 
expressly  granted,  as  a  substantive  power,  and  may  be 
used,  of  course,  as  an  auxiliary  to  them.* 

§  970.  So  that,  whichever  construction  of  the  powCT^ 
to  lay  taxes  is  adopted,  the  same  conclusion  is  sustain- 

1  See  Mr.  Madison*8  Letter  to  Mr.  Cabell,  18th  Sept  1828. 
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...  ►^^v.ii  IS  u  gcnenii  sun 
on  each  side,  so  far  as  it  refers  t 
taxes.     It  will  be  hereafter  resu; 
nature  and  extent  of  the  power  t 

^  972.  The  other  question  is,  y 
any  power  to  appropriate  money, 
otherwise,  for  any  other  purpose: 
oat  in  the  enumerated  powers,  wl 
reiq)ecting  taxation.    It  is  said,  ^  i 
otherwise ;  ^  for  there  may  be,  an 
sources  of  revenue,  by  which  m 
come  into  the  treasury  of  the  Uniti 
than  by  taxation ;  as,  for  instance 
and  forfeitures ;  by  sales  of  the  pub 
ests  and  dividends  on  bank  stock 
prize  in  times  of  war ;  and  by  oth< 
and  emoluments  growing  out  of  go 
ticms  and  prerogatives.    But,  for  a 
poses  of  argument,  the  question  ma 
growing  out  of  levies  by  taxation. 

§  973.  The  reasoning,  upon  whi 
▼arse  to  the  authority  of  congress 
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tions  not  within  the  scope  of  the  enumerated  powers,  is 
maintained,  has  been  already,  in  a  great  measure,  stat- 
ed in  the  preceding  examination  of  the  grammatical 
construction  of  the  clause,  giving  the  power  to  lay 
taxes.*  The  controversy  is  virtually  at  an  end,  if  it 
is  once  admitted,  that  the  words,  "  to  provide  for  the 
common  defence  and  general  welfare,"  are  a  part  and 
qualification  of  the  power  to  lay  taxes ;  for  then,  con- 
gress has  certainly  a  right  to  appropriate  money  to  any 
purposes,  or  in  any  manner,  conducive  to  those  ends. 
The  whole  stress  of  the  argument  is,  therefore,  to 
establish,  that  the  words,  "  to  provide  for  the  common 
defence  and  general  welfare,"  do  not  form  an  independ- 
ent power,  nor  any  qualification  of  the  power  to  lay  taxes. 
And  the  argument  is,  that  they  are  "  mere  general  terms, 
explained  and  limited  by  the  subjoined  specifications.** 
It  is  attempted  to  be  fortified  (as  has  been  already 
seen)  by  a  recurrence  to  the  history  of  the  confedera- 
tion ;  to  the  successive  reports  and  alterations  of  the 
tax  clause  in  the  convention ;  to  the  inconveniencies  of 
such  a  large  construction;  and  to  the  supposed  impos* 
sibility,  that  a  power  to  make  such  appropriations  for 
the  common  defence  and  general  welfare,  should  not 
have  been,  at  the  adoption  of  the  constitution,  a  subject 
of  great  alarm,  and  jealousy ;  and  as  such,  resisted  in  aind 
out  of  the  state  conventions.* 

1  Sep  Virginia  Resolutions,  7th  Jan.  1800;  Mr.  Madison's  Letter  to 
Mr.  Speaker  Stevenson,  STth  Nov.  1830.  See  also  4  Elliot's  Debatei, 
280,  281  ;  2  Elliot's  Debates,  344. 

^  The  following  summary,  taken  from  President  Madison's  Veto 
Message  on  the  Bank  Bonus  Bill  for  Internal  Improyements,  3d  March, 
1817,"^  contains  a  very  clear  statement  of  the  reasoning.  *'  To  refer  the 
power  in  question,"  (that  is,  of  constructing  roads,  canals,  and  other  in- 
ternal improvements,)  ^^  to  the  clause,  to  provide  for  the  common  defence 

*  4  EIliot*f  Debatof,  960,  9B1. 
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§  974.  The  argument  in  favour  of  the  power  is  de- 
rived, in  the  first  place,  from  the  language  of  the 
clause,  conferring  the  power,  (which  it  is  admitted  in 
its  literal  terms  covers  it ;  *)  secondly,  from  the  nature 
of  the  power,  which  renders  it  in  the  highest  degree 
expedient,  if  not  indispensable  for  the  due  operations  of 
the  national  government ;  thirdly,  from  the  eariy,  con- 
stant and  decided  maintenance  of  it  by  the  govern- 
ment and  its  functionaries,  as  well  as  by  many  of  our 
ablest  statesmen  from  the  very  commencement  of  the 
constitution.     So,  that  it  has  the  language  and  intent 

and  general  welfare,  would,''  says  he,  *^  be  contrary  to  the  established 
rules  of  interpretation,  as  renderings  the  special  and  careful  enumeration 
of  powers,  which  follow  the  clause,  nugatory  and  improper.  Such  a 
view  of  the  constitution  would  have  the  effect  of  giving  to  congrew  a 
general  power  of  legislation,  instead  of  the  defined  and  limited  one, 
hitherto  understood  to  belong  to  them;  the  terms, Hbe  common  defence 
and  general  welfare,'  embracing  every  object  and  act  within  the  pur- 
view of  a  legislative  trust  It  would  have  the  effect  of  subjecting  both 
the  constitution  and  laws  of  the  several  states,  in  all  cases  not  specific- 
ally exempted,  to  be  superceded  by  the  laws  of  congress ;  it  being  ex- 
pressly declared,  that  the  constitution  of  the  United  States,  and  the 
laws  made  in  pursuance  thereof,  shall  be  the  supreme  law  of  the  land,  and 
the  judges  of  every  state  shall  be  bound  thereby,  any  thing  in  the  con- 
stitution or  laws  of  any  state  to  the  contrary  notwithstanding.  Such  a 
view  of  the  constitution,  finally,  would  have  the  effect  of  excluding  tkt 
judicial  authority  of  the  United  States  from  its  participation  in  guarding 
the  boundary  between  the  legislative  powers  of  the  general  and  Hate  goV' 
emments ;  inasmuch  as  questions  relating  to  the  general  welfare,  being 
questions  of  policy  and  expediency,  are  unsusceptible  of  judicial  cogniz- 
ance and  decision.  A  restriction  of  the  power  *  to  provide  for  the  com- 
mon defence  and  geneial  welfare,'  to  cases,  which  are  to  be  provided 
for  by  the  expenditure  of  money,  would  still  leave  within  the  legislative 
power  of  congress  all  the  great  and  most  important  measures  of  gov- 
ernment, money  being  the  ordinary  and  necessary  means  of  carrying 
them  into  execution."  It  will  be  perceived  at  once,  that  this  is  the  same 
reasoning  insisted  on  by  Mr.  Madison  in  the  Virginia  Report  and  Reso- 
lutions, of  7th  Jan.  1800 ;  and  in  his  Letter  to  Mr.  Speaker  Stevenson, 
of  27th  Nov.  1830  ;  and  by  the  same  gentleman  in  the  Debate  on  the 
Cod-fishery  Bill,  in  1792.  4  Elliot's  Debates,  236. 
1  Mr.  Madison's  Letter  to  Mr.  Speaker  Stevenson,  27th  Nov.  1830. 
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of  the  text,  and  the  practice  of  the  government  to  sus- 
tain it  agamst  an  artificial  doctrine,  set  up  on  the  other 
side. 

§  975.  The  argument  derived  from  the  words  and 
intent  has  been  so  fully  considered  already,  that  it 
cannot  need  repetition.  It  is  summed  up  with  great 
force  in  the  report  of  the  secretary  of  the  treasury  ^  on 
manufactures,  in  1 79 1 .  "  The  national  legislature,** 
says  he,  "  has  express  authority  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises  ;  to  pay  the  debts  and 
provide  for  the  common  defence  and  general  welfare, 
with  no  other  qualifications,  than  that  all  duties,  im- 
posts, and  excises,  shall  be  uniform  throughout  the 
United  States ;  that  no  capitation  or  other  direct  tax 
shall  be  laid,  unless  in  proportion  to  numbers  ascertain- 
ed by  a  census,  or  enumeration  taken  on  the  principle 
prescribed  in  the  constitution  ;  and  that  no  tax  or 
duty  shall  be  laid  on  articles  exported  from  any  state. 
These  three  qualifications  excepted,  the  power  to  raise 
money  is  plenary  and  indefinite.  And  the  objects,  to 
which  it  may  be  appropriated,  are  no  less  comprehen- 
sive,  than  the  payment  of  the  public  debts,  and  the 
providing  for  the  common  defence  and  general  welfare. 
The  terms  *  general  welfare  *  were  doubtless  intended 
to  signify  more,  than  was  expressed  or  imported  in 
those,  which  preceded ;  otherwise  numerous  exigen- 
cies, incident  to  the  afiau*s  of  the  nation,  would  have 
been  left  without  a  provision.  The  phrase  is  as  com<^ 
prehensive,  as  any,  that  could  have  been  used ;  because 
it  was  not  fit,  that  the  constitutional  authority  of  the 
Union,  to  appropriate  its  revenues  should  have  been 
restricted  within  narrower  limits,  than  the  general  wel* 

*    ■  ' "—^ ■ I ■  ir  » 

'  Mr.  Hamilton. 
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fere ;  and  because  this  necessarily  embraces  a  vast  vari- 
ety of  particulars,  which  are  susceptible  neither  of  spe- 
cificatioh,  nor  of  definition.    It  is,  dierefore,  of  necessity 
left  to  the  discretion  of  the  national  legislature  to  pro- 
nounce upon  the  objects,  which  concern  the  general 
welfare,  and  for  which,  under  that  description,  an  ap- 
propriation of  money  is  requisite  and  proper.    And 
there  seems  no  room  for  a  doubt,  that  whatever  con- 
cerns the  general  interests  of  learning,  of  agriculture, 
of  manufactures,  and  of  commerce,  are  within  the 
sphere  of  the  national  councils,  so  far  as  regards  tm  op- 
pUcatian  of  money.  The  only  qualification  of  the  gener- 
ality of  the  phrase  in  question,  which  seems  to  be  admis- 
sible, is  this ;  that  the  object,  to  which  an  appropriation 
of  money  is  to  be  made,  must  be  general  and  not  local; 
its  operation  extending  in  fact,  or  by  possibility,  through- 
out the  Union,  and  not  being  confined  to  a  particular 
spot.    No  objection  ought  to  arise  to  this  construction 
firom  a  supposition,  that  it  would  imply  a  power  to  do, 
whatever  else  should  appear  to  congress  conducive  to 
the  general  welfare.    A  power  to  appropriate  money 
with  this  latitude,  which  is  granted  in  express  terms, 
would  not  carry  a  power  to  do  any  other  thing,  not 
authorized  in  the  constitution  either  expressly,  or  by 
fair  implication."  * 

§  976.  But  the  most  thorough  and  elaborate  view, 
which  perhaps  has  ever  been  taken  of  the  subject,  will 
be  found  in  the  exposition  of  President  Monroe,  which 

1  There  is  no  doubt,  that  President  Washington  fully  concurred  in 
Uiis  opinion,  as  hia  repeated  rccommendatioDS  to  congress  of  objects  oi 
this  sort,  especially  of  the  encouragement  of  manufactures,  of  learning, 
of  a  university,  of  new  inventions,  of  agriculture,  of  commerce  and  nav- 
igation, of  a  military  academy,  abundantly  prove.  See  5  Marshall's 
Life  of  Washington,  ch.  4,  p.  231,  232;  1  Wait's  State  Papers,  15; 
2  Wait's  State  Papers,  109,  1 10,  111. 
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accompanied  his  message  respecting  the  bill  for  the 
repairs  of  the  Cumberland  Road,  (4th  of  May,  1822.) 
The  following  passage  contains,  what  is  most  direct  to 
the  present  purpose ;  and,  though  long,  it  will  amply  re- 
ward a  diligent  perusal  After  quoting  the  clause  of 
the  constitution  respecting  the  power  to  lay  taxes,  and 
to  provide  for  the  common  defence  and  general  welfare, 
he  proceeds  to  say, 

§  977.  "  That  the  second  part  of  this  grant  gives  a 
right  to  appropriate  the  public  money,  and  nothing 
more,  is  evident  from  the  following  considerations: 
( 1 .)  If  the  right  of  appropriation  is  not  given  by  this 
clause,  it  is  not  given  at  all,  there  being  no  other  grant 
in  the  constitution,  which  gives  it  directly,  or  which  has 
any  bearing  on  the  subject,  even  by  implication,  except 
the  two  following :  first,  the  prohibition,  which  is  con- 
tained in  the  eleventh  of  the  enumerated  powers,  not 
to  appropriate  money  for  the  support  of  annies  for  a 
longer  term  than  two  years ;  and,  secondly,  the  declara- 
tion in  the  sixth  member  or  clause  of  the  ninth  section 
of  the  first  article,  that  no  money  shall  be  drawn  fi-om 
the  treasury,  but  in  consequence  of  appropriations  made 
by  law.  (2.)  This  part  of  the  grant  has  none  of  the 
characteristics  of  a  distinct  and  original  power.  It  is 
manifestiy  incidental  to  the  great  objects  of  the  first 
branch  of  the  grant,  which  authorizes  congress  to  lay 
and  collect  taxes,  duties,  imposts,  and  excises ;  a  power 
of  vast  extent,  not  granted  by  the  confederation,  the 
grant  of  which  formed  one  of  the  principal  inducements 
to  the  adoption  of  this  constitution.  If  both  parts  of 
the  grant  are  taken  together,  as  they  must  be,  (for  the 
one  follows  immediately  after  the  other  in  the  same 
sentence,)  it  seems  to  be  impossible  to  give  to  the  latter 
any  other  construction,  than  that  contended  for.     Con- 


446     CONSTITUTION  OF  TH£  U.  STATES.  [BOOK  111. 

gress  shall  have  power  to  lay  and  collect  taxes,  duties, 
imposts,  and  excises.  For  what  purpose  1  To  pay 
the  debts,  and  provide  for  the  common  defence  and 
general  welfare  of  the  United  States ;  an  arrangement 
and  phraseology,  which  clearly  show,  that  the  latter 
part  of  the  clause  was  intended  to  enumerate  the  pur- 
poses, to  which  the  money  thus  raised  might  be  appro- 
priated. (3.)  If  this  is  not  the  real  object  and  fair  con- 
struction of  the  second  part  of  this  grant,  it  follows, 
either  that  it  has  no  import  or  operation  .  whatever,  or 
one  of  much  greater  extent,  than  the  first  part  Thb 
presumption  is  evidently  groundless  in  both  instances ; 
in  the  first,  because  no  part  of  the  constitution  can  be 
considered  as  useless ;  no  sentence  or  clause  in  it  without 
a  meaning.  In  the  second,  because  such  a  construction, 
as  would  make  the  second  part  of  the  clause  an  original 
grant,  embracing  the  same  objects  with  the  first,  but  with 
much  greater  power  than  it,  would  be  in  the  highest 
degree  absurd.  The  order  generally  observed  in  grants, 
an  order  founded  in  common  sense,  since  it  promotes 
a  clear  understanding  of  their  import,  is  to  grant  the 
power  intended  to  be  conveyed  in  the  most  full  and 
explicit  manner ;  and  then  to  explain  or  quahfy  it,  if  ex- 
planation or  qualification  should  be  necessary.  This 
order  has,  it  is  believed,  been  invariably  observed  in  all 
the  grants  contained  in  the  constitution.  In  the  next 
place,  because,  if  the  clause  in  question  is  not  construed 
merely  as  an  authority  to  appropriate  the  public  money, 
it  must  be  obvious,  that  it  conveys  a  power  of  indefinite 
and  unlimited  extent ;  that  there  would  have  been  no 
use  for  the  special  powers  to  raise  and  support  armies, 
and  a  navy ;  to  regulate  commerce ;  to  call  forth  the 
militia ;  or  even  to  lay  and  collect  taxes,  duties,  imposts, 
and  excises.    An  unqualified  power  to  pay  the  debts 
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and  provide  for  the  common  defence  and  general  wel- 
fare, as  the  second  part  of  this  clause  would  be,  if  con- 
sidered, as  a  distinct  and  separate  grant,  would  extend 
to  every  object,  in  which  the  public  could  be  interested. 
A  power  to  provide  for  the  common  defence  would 
give  to  congress  the  command  of  the  whole  force,  and 
of  all  the  resources  of  the  Union  ;  but  a  right  to  provide 
for  the  general  welfare  would  go  much  further.  It 
would,  in  effect,  break  down  all  the  barriers  between 
the  states  and  the  general  government,  and  consolidate 
the  whole  under  the  latter. 

§  978.  "  The  powers  specifically  granted  to  congress, 
are  what  are  called  the  enumerated  powers,  and  are 
numbered  in  the  order,  in  which  they  stand ;  among 
which,  that  contained  in  the  first  clause  holds  the  first 
place  in  point  of  importance.  If  the  power  created  by 
the  latter  part  of  the  clause  is  considered  an  original 
grant,  unconnected  with,  and  independent  of,  the  first, 
as  in  that  case  it  must  be ;  then  the  first  part  is  entirely, 
done  away,  as  are  all  the  other  grants  in  the  constitu- 
tion, being  completely  absorbed  in  the  transcendent 
power  granted  in  the  latter  part.  But,  if  the  clause  be 
construed  in  the  sense  contended  for,  then  every  part  has 
an  important  meaning  and  effect ;  not  a  line,  or  a  word, 
in  it  is  superfluous.  A  power  to  lay  and  collect  taxes, 
duties,  imposts,  and  excises,  subjects  to  the  call  of  con- 
gress every  branch  of  the  public  revenue,  internal  and 
external ;  and  the  addition  to  pay  the  debts  and  pro- 
vide for  the  common  defence  and  general  welfare,  gives 
the  right  of  applying  the  money  raised,  that  is,  of  ap- 
propriating it  to  the  purposes  specified,  according  to  a 
proper  construction  of  the  terms.  Hence  it  follows, 
that  it  is  the  first  part  of  the  clause  only,  which  gives  a 
power,  which  affects  in  any  manner  the  power  remain- 
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ing  to  the  states ;  as  the  power  to  raise  money  from  the 
people,  whether  it  be  by  taxes,  duties,  imposts,  or  ex- 
cises, though  concurrent  in  the  states,  as  to  taxes  and 
excises,  must  necessarily  do.  But  the  use  or  applica- 
tion of  the  money,  after  it  is  raised,  is  a  power  alto- 
gether of  a  different  character.  It  imposes  no  burthen 
on  the  people,  nor  can  it  act  on  them  in  a  sense  to  take 
power  from  the  states ;  or  in  any  sense,  in  which  power 
can  be  controverted,  or  become  a  question  between  the 
two  governments.  The  application  of  money  raised 
under  a  lawful  power,  is  a  right  or  grant,  which  may  be 
abused.  It  may  be  applied  partially  among  the  states, 
or  to  improper  purposes  in  our  foreign  and  domestic 
concerns ;  but  still  it  is  a  power  not  felt  in  the  sense  of 
other  powers ;  since  the  only  complaint,  which  any  state 
can  make  of  such  partiality  and  abuse  is,  that  some  other 
state  or  states  have  obtained  greater  benefit  from  the 
application,  than,  by  a  just  rule  of  apportionment,  they 
were  entitled  to.  The  right  of  appropriation  is,  there- 
fore, from  its  nature,  secondary  and  incidental  to  the 
right  of  raising  money ;  and  it  was  proper  to  place  it  in 
the  same  grant,  and  same  clause  with  that  right  By 
finding  them  then  in  that  order,  we  see  a  new  proof  of 
the  sense,  in  which  the  grant  was  made,  corresponding 
with  the  view  herein  taken  of  it. 

§  979.  The  last  part  of  this  grant,  which  provides, 
that  all  duties,  imposts,  and  excises  shall  be  uniform 
throughout  the  United  States,  furnishes  another  strong 
proof,  that  it  was  not  intended,  that  the  second  part 
should  constitute  a  distinct  grant,  in  the  sense  above 
stated,  or  convey  any  other  right,  than  that  of  appropri- 
ation. This  provision  operates  exclusively  on  the  power 
granted  in  the  first  part  of  the  clause.  It  recites  three 
branches  of   that  power — duties,   imposts,  and  ex- 
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cises  —  those  only,  on  which  it  could  operate ;  the  rule, 
by  which  the  fourth,  that  is,  taxes,  should  be  laid,  being 
already  provided  for  in  another  part  of  the  constitution. 
The  object  of  this  provision  is,  to  secure  a  just  equality 
among  the  states  in  the  exercise  of  that  power  by  con- 
gress. By  placing  it  after  both  the  grants,  that  is,  after 
that  to  raise,  and  that  to  appropriate  the  public  money, 
and  making  it  apply  to  the  first  only,  it  shows,  that  it 
was  not  intended,  that  the  power  granted  in  the  second 
should  be  paramount  to,  and  destroy  that  granted  in 
the  first  It  shows,  also,  that  no  such  formidable 
power,  as  that  suggested,  had  been  granted  in  the 
second,  or  any  power,  against  the  abuse  of  which  it 
was  thought  necessary  specially  to  provide.  Surely,  if 
it  was  deemed  proper  to  guaod  a  specific  power,  of 
limited  extent  and  well  known  import,  against  injustice 
and  abuse,  it  would  have  been  much  more  so,  to  have 
guarded  against  the  abuse  of  a  power  of  such  vast  ex- 
tent, and  so  indefinite,  as  would  have  been  granted,  by 
the  second  part  of  the  clause,  if  considered  as  a  distinct 
and  original  grant. 

§  980.  "  With  this  construction  all  the  other  enume- 
rated grants,  and  indeed  all  the  grants  of  power  contain- 
ed in  the  constitution,  have  their  full  operation  and  effect. 
They  all  stand  well  together,  fulfilling  the  great  purpo- 
ses intended  by  them.  Under  it  we  behold  a  great 
scheme  consistent  in  all  its  parts,  a  government  msti- 
tuted  for  national  purposes,  vested  with  adequate 
powers  for  those  purposes,  commencing  with  the  most 
important  of  all,  that  of  revenue,  and  proceeding,  in 
regular  order,  to  the  others,  with  which  it  was  deemed 
proper  to  endow  it ;  all  too  drawn  with  the  utmost  cir- 
cumspection and  care.    How  much  more  consistent  is 

this  construction  with  the  great  objects  of  the  instita- 
voL.  II.  67 


i 


ouujeci,  irom   an  earnest  desire 

satisfactory  manner,   the  import  c 

this  grant,  well  knowing,  from 

terms  used,  their  tendency  to  lei 

dulge  a  strong  hope,  that  the  vie' 

will  not  be  without  effect,  but  wil 

unprejudiced  and  impartial,  that 

granted  by  that  part,  than  a  powe 

public  money  raised  under  the  otl 

extent  that  power  may  be  carried, ' 

ject  of  inquiry. 

^  982.  ^  It  is  contended,  on  the  o 

national  government  is  a  government 

it  has  no  right  to  expend  money,  e 

formance  of  acts,  authorized  by  the  ol 

according  to  a  strict  construction  of 

this  grant,  in  neither  of  its  branches, 
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inclined  in  the  more  early  stage  of 

but,  on  further  reflection  and  observ 
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branch  was  obviously  drawn  with  a  view  to  the  other, 
and  the  import  of  each  tends  to  illustrate  that  of  the 
other.  The  grant  to  raise  money  gives  a  power  over 
every  subject,  from  which  revenue  may  be  drawn  ;  and 
is  made  in  the  same  manner  with  the  grants  to  declai^e 
war ;  to  rais§  and  support  armies  and  a  navy ;  to  regu- 
late commerce;  to  establish  post-offices  and  post  roads; 
and  with  all  the  other  specific  grants  to  the  general 
government.  In  the  discharge  of  the  powers  contained 
in  any  of  these  grants,  there  is  no  other  check,  than 
that,  which  is  to  be  found  in  the  great  principles  of  our 
system  —  the  responsibility  of  the  representative  to  his 
constituents.  If  war,  for  example,  is  necessary,  and 
congress  declare  it  for  good  cause,  their  constituents 
will  support  them  in  it.  A  like  support  will  be  given 
them  for  the  faithful  discharge  of  their  duties  under  any 
and  every  other  power,  vested  in  the  United  States. 
It  aflFords  to  the  friends  of  our  free  governments  the 
most  heart-felt  consolation  to  know,  and  from  the  best 
evidence, — our  own  experience, — that,  in  great  emer- 
gencies, the  boldest  measures,  such  as  form  the  strongest 
appeals  to  the  virtue  and  patriotism  of  the  people,  are 
sure  to  obtain  their  most  decided  approbation.  But 
should  the  representative  act  corruptly,  and  betray  his 
trust,  or  otherwise  prove,  that  he  was  unworthy  of  the 
confidence  of  his  constituents,  he  would  be  equally  sure 
to  lose  it,  and  to  be  removed,  and  otherwise  censured, 
according  to  his  deserts.  The  power  to  raise  money 
by  taxes,  duties,  imposts,  and  excises,  is  alike  unquali- 
fied ;  nor  do  I  see  any  check  on  the  exercise  of  it, 
other  than  that,  which  applies  to  the  other  powers  above 
recited, — the  responsibility  of  the  representative  to  his 
constituents.  Congress  know  the  extent  of  the  public 
engagements,  and  the  sums  necessary  to  meet  them ; 
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ow,  how  much  may  be  derived  fr  im  eai  h  branch 
lue  without  pressing  it  too  far ;  and,  paying  due 
to  the  interests  of  the  people,  ihey  likewise 
vhich  branch  ought  to  be  resorted  to  in  the  first 
!.     From   the  commencement  of  the  govern- 
kvo  branches  of  this  power  (duties  and  imposts) 
een  in  constant  operation,  the  revenue  from 
has  supported  the  government  in  iis  various 
iS,  and  met  its  other  ordinary  engagements.     In 
nergencies,  the  other  two  (taxes  and  excises) 
ewise  been  resorted  to ;  and  neither  was  the 
ir  the  policy  ever  called  in  question. 
I.  "If  we  look  to  the  second  branch  of  this 
that,  which  authorizes  the  appropriation  of  the 
thus  raised,  we  find,  that  it  is  not  less  general 
jualified,  than  the  power  to  raise  it.     More  com- 
iive  terms,  than  to  'pay  the  debts  and  provide 
common  defence  and  general  welfare,'  could  not 
:en  used.     So  intimately  connected  with,  and 
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the  latter  requiring  terms  of  great  extent  and  force  to 
accommodate  the  former,  which  have  been  adopted ; 
and  both  placed  in  the  same  clause  and  sentence.  Can 
it  be  presumed,  that  all  these  circumstances  were  so 
nicely  adjusted  by  mere  accident  ?  Is  it  not  more  just 
to  conclude,  that  they  were  the  result  of  due  delibera- 
tion and  design  ?  Had  it  been  intended,  that  congress 
should  be  restricted  in  the  appropriation  of  the  public 
money  to  such  expenditures,  as  were  authorized  by  a 
rigid  construction  of  the  other  specific  grants,  how  easy 
would  it  have  been  to  have  provided  for  it  by  a  decla- 
ration to  that  effect  The  omission  of  such  declaration 
is,  therefore,  an  additional  proof,  that  it  was  not  intend- 
ed, that  the  grant  should  be  so  construed. 

§  985.  "It  was  evidently  impossible  to  have  sub- 
jected this  grant,  in  either  branch,  to  such  restric- 
tion, without  exposing  the  government  to  very  serious 
embarrassment  How  carry  it  into  effect?  If  the 
grant  had  been  made  in  any  degree  dependent  upon 
the  states,  the  government  would  have  experienced  the 
fate  of  the  confederation.  Like  it,  it  would  have  with- 
ered, and  soon  perished.  Had  the  Supreme  Court 
been  authorized,  or  should  any  other  tribunal,  distinct 
from  the  government,  be  authorized  to  interpose  its 
veto,  and  to  say,  that  more  money  had  been  raised 
under  either  branch  of  this  power,  (that  is,  by  taxes, 
duties,  imposts,  or  excises,)  than  was  necessary ;  that 
such  a  tax  or  duty  was  useless ;  that  the  appropriation 
to  this  or  that  purpose  was  unconstitutional ;  the  move- 
ment might  have  been  suspended,  and  the  whole  sys- 
tem disorganized.  It  was  impossible  to  have  created 
a  power  within  the  government,  or  any  other  power, 
distinct  from  congress  and  the  executive,  which  should 
control  the  movement  of  the  government  in  this  respect, 
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destroy  it.  Had  it  been  declared  by  a  clause 
:onslitulion,  that  the  expenditures  under  this 
;hould  be  restricted  to  the  construction,  which 
e  given  of  the  other  grants,  such  reslrainl,  though 
3t  innocent,  could  not  have  failed  to  have  had  an 
IS  effect  on  the  vital  principles  of  the  govem- 
nd  often  on  its  most  important  measures.  Those, 
Light  wish  to  defeat  a  measure  proposed,  might 
e  the  power  relied  on  in  support  of  it,  in  a  nar- 
d  contracted  manner,  and  in  that  way  fix  a  pre- 

inconsistent  with  the  true  import  of  the  grant. 
;r  times,  those,  who  favoured  a  measure,  might 

the  power  relied  on  a  forced  or  strained  con- 
in ;  and,  succeeding  in  the  object,  fix  a  precedent 

opposite  extreme.  Thus  it  is  manifest,  that,  if 
ht  ot  appropriation  be  confined  to  that  limit, 
es  may  oftentimes  be  carried,  or  defeated  by 
;rations  and  motives,  altogether  independent  of, 
iconnected  with,  their  merits,  and  the  several 
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penditures  under  every  grant.  By  it,  as  already  ob- 
served, no  new  power  will  be  taken  from  the  states, 
the  money  to  be  appropriated  being  rsdsed  under  a 
power  already  granted  to  congress.  By  it,  too,  the 
motive  for  giving  a  forced  or  strained  construction  to 
any  of  the  other  specific  grants  will,  in  most  instances, 
be  diminished,  and,  in  many,  utterly  destroyed.  The 
importance  of  this  consideration  cannot  be  too  highly 
estimated ;  since,  in  addition  to  the  examples  already 
given,  it  ought  particularly  to  be  recollected,  that,  to 
whatever  extent  any  specific  power  may  be  carried, 
the  right  of  jurisdiction  goes  with  it,  pursuing  it  through 
all  its  incidents.  The  very  important  agency,  which 
this  grant  has  in  carrying  into  effect  every  other  grant, 
is  a  strong  argument  in  favour  of  the  construction  con- 
tended for.  All  the  other  grants  are  limited  by  the 
nature  of  the  offices,  which  they  have  severally  to  per- 
form ;  each  conveying  a  power  to  do  a  certain  thing,  and 
that  only ;  whereas  this  is  co-extensive  with  the  great 
scheme  of  the  government  itself.  It  is  the  lever,  which 
raises  and  puts  the  whole  machinery  in  motion,  and 
continues  the  movement.  Should  either  of  the  other 
grants  fail,  in  consequence  of  any  condition  or  limitation 
attached  to  it,  or  misconstruction  of  its  powers,  much 
injury  might  folio v/ ;  but  still  it  would  be  the  failure  of 
one  branch  of  power,  of  one  item  in  the  system  only. 
All  the  others  might  move  on.  But  should  the  right  to 
raise  and  appropriate  the  public  money  be  improperly 
restricted,  the  whole  system  might  be  sensibly  affected, 
if  not  disorganized.  Each  of  the  other  grants  is  limited 
by  the  nature  of  the  grant  itself.  This,  by  the  nature 
of  the  government  only.  Hence,  it  became  necessary, 
that,  like  the  power  to  declare  war,  this  power  should 
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nmensnrate  with  the  great  scheme  of  the  govern- 
and  with  all  its  purposes, 

B7.  "  If,  then,  the  right  to  raise  and  appropriate 
blic  money  is  not  restricted  to  the  expenditures 
the  other  specific  grants,  according  to  a  strict 
notion  of  their  powers  respectively,  is  there  no 
ion  to  it  ?    Have  congress  a  right  to  raise  and 
)riate  the  public  money  to  any,  and  to  every  pur- 
iccording  to  their  will  and  pleasure  ?     They  cer- 
have  not.    The  government  of  the  United  States 
lited  government,  instituted  for  great  national 
ies,  and  for  those  only.     Other  interests  are  com- 
to  the  states,  whose  duty  it  is  to  provide  for 
Each  government  should  look  to  the  great  and 
lal  purposes,  for  which  it  was  instituted,  and  con- 
leif  to  those  purposes.     A  state  government  will 
if  ever,  apply  money  to  national  purposes,  wilh- 
iking  it  a  charge  to  the  nation.     The  people  of 
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laid  down.  Appropriations  have  never  been  limited  by 
congress  to  cases  falling  within  the  specific  powers  enu- 
merated in  the  constitution,  whether  those  powers  be 
construed  in  their  broad,  or  their  narrow  sense.  And 
in  an  especial  manner  appropriations  have  been  made 
to  aid  internal  improvements  of  various  sorts,  in  our 
roads,  our  navigation,  our  streams,  and  other  objects  of 
a  national  character  and  importance.^  In  some  cases, 
not  silently,  but  upon  discussion,  congress  has  gone  the 
length  of  making  appropriations  to  aid  destitute  foreign- 
ers, and  cities  labouring  under  severe  calamities ;  as  in 
the  relief  of  the  St.  Domingo  refugees,  in  1794,  and 
the  citizens  of  Venezuela,  who  suffered  from  an  earth- 
quake in   1812.*    An  illustration  equally  forcible,  of  a 

1  It  vtould  be  impracticable  to  enumerate  all  these  various  objects  of 
appropriation  in  detail.  Many  of  them  will  be  found  enumerated  in 
President  Monroe's  Exposition,  of  4  of  May,  1822.  p.  41  to  45.  The 
annual  appropriation  acts  speak  a  very  stronj^  language  on  this  subject 
Every  president  of  the  United  States,  except  President  Madison,  seenui 
to  have  acted  upon  the  same  doctrine.  President  Jefferson  can  hardly 
be  deemed  an  exception.  In  his  early  opinion,  already  quoted,  (4  Jeffer- 
son's Corresp.  524,)  he  manifestly  maintained  it  In  his  message  to 
congress,  (2  Dec.  1806,*)  he  seems  to  have  denied  it  In  signing  the 
bill  for  the  Cumberland  Road,  on  29th  March,  ]806,f  he  certainly  gave 
it  a  partial  sanction,  as  well  as  upon  otlier  occasions.  See  Mr.  Monroe's 
Exposition,  on  4th  May,  1822,  p.  41.  But  see  4  Jefferson's  Corresp.  457, 
where  Mr.  Jefferson  adopts  an  opposite  reasoning.  President  Jackson 
has  adopted  it  with  manifest  reluctance ;  but  he  considers  it  as  firmly 
established  by  the  practice  of  the  government  See  his  veto  message 
on  the  Maysville  Road  bill,  27  May,  1830,  4  Elliot's  Deb.  333  to  335. 
The  opinions  maintained  in  congress,  for  and  against  the  same  doctrinet 
will  be  found  in  4  Elliot's  Deb.  2:36, 240,  265,  278, 280,  '<284, 291,  292, 332, 
334.  Report  on  Internal  Improvements,  by  Mr.  Hemphill,  in  the  house 
of  representatives,  10  Feb.  1831.  See  1  Rent  Comm.  Lect  12,  p.  250, 
251  ;  Sergeant's  Const  Law,  ch.  28,  p.  311  to  314  ;  Rawle  on  the  Const* 
ch.  9,  p.  104  ;  2  United  States  Law  Jour.  AprU,  1826,  p.  251, 264  to  282* 

9  See  act  of  12  Feb.  1794,  ch.  2 ;  Act  of  8  May,  1812,  ch.  79 ;  4  Elli- 
ot's Debates,  240. 

*  Wait's  State  Papers,  457,  456. 
t  Act  of  1806,  cb.  19.  « 
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tic  character,  is  in  the  bounty  given  in  the  cod- 
!S,  which  was  strenuously  resisted  on  constitu- 
grounds  in  1792;    but  which  still  maintains  its 
n  the  statute  book  of  the  United  States. ' 
i9.  No  more  need  be  said  upon  this  subject  in 
ice.    It  will  be  necessarily  resumed  again  in  the 
iion  of  other   clauses  of  the   constitution,  and 
dly  of  the   powers    to   regulate   commerce,    to 
ih  post-offices  and  post-roads,  and  to  make  in- 
improvements. 

10.  In  order  to  prevent  the  necessity  of  recurring 
,0  (he  subject  of  taxation,  it  seems  desirable  to 
ogether,  in  this  connexion,  all  the  remaining  pro- 
of the  constitution  on  this  subject,  though  they 
ferently  arranged  in   ihat  instrument.     The  first 
"  no  capitation  or  other  direct  tax  shall  be  laid, 
>s  in  proportion  to  the  census,  or  enumeration, 
n  before  directed   to  be  taken."     This  includes 
ixcs,  and  land  taxes,  as  has  been  already  re- 
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relative  value,  and  productiveness  to  white  labour. 
Hence,  a  rule  is  adopted,  which,  in  eflfect,  in  relation  to 
poll  taxes,  exempts  two  fifths  of  all  slaves  from  taxa- 
tion ;  and  thus  is  supposed  to  equalize  the  burthen 
with  the  white  population.^ 

^  992.  In  respect  to  direct  taxes  on  land,  the  diffi- 
culties of  making  a  due  apportionment,  so  as  to  equal- 
ize the  burthens  and  expenses  of  the  Union  according 
to  the  relative  wealth  and  ability  of  the  states,  was  felt 
as  a  most  serious  evil  under  the  confederation.  By 
that  instrument,  (it  will  be  recollected,)  the  appor- 
tionment was  to  be  among  the  states  according  to  the 
value  of  all  land  within  each  state,  granted  or  surveyed 
for  any  person,  and  the  buildings  and  improvements 
thereon,  to  be  estimated  in  such  mode,  as  congress 
should  prescribe.  The  whole  proceedings  to  accom- 
plish such  an  estimate  were  so  operose  and  inconven- 
ient, that  congress,  in  April,  1783,^  recommended,  as  a 
substitute  for  the  article,  an  apportionment,  founded  on 
the  basis  of  population,  adding  to  the  whole  number 
of  white  and  other  free  citizens  and  inhabitants,  includ- 
ing those  bound  to  service  for  a  term  of  years,  three 
fifths  of  all  other  persons,  &c.  in  each  state ;  which  is 
precisely  the  rule  adopted  in  the  consritution. 

^  993.  Those,  who  are  accustomed  to  contemplate 
the  cbcumstances,  which  produce  and  constitute  na- 
tional wealth,  must  be  satisfied,  that  there  is  no  common 
standard,  by  which  the  degrees  of  it  can  be  ascertained. 
Neither  the  value  of  lands,  nor  the  numbers  of  the  people, 
which  have  been  successively  proposed,  as  the  rule  of 

1  The  Federalist,  No.  21,  36,  54 ;  3  Dall.  R.  171,  178 ;  1  Tucker's 
Black.  Comm.App.  236,287;  2  Elliot's  Deb.  208  to  210;  3  Elliot's 
Debates,  290 ;  3  Amer.  Museum,  424 ;  2  Elliot's  Deb.  338. 

s  8  Journal  of  Continental  Congress,  184,  188,  198. 
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mtributions,  has  any  pretension  to  being  deemed  a 
jresentative  of  that  wealth.     If  we  compare  the 
of  the  Netherlands  wiih  that  of  Russia  or  Ger- 
or  even  of  France,  and  at  the  same  time  com- 
le  total  value  of  the  lands,  and  the   aggregate 
tion  of  the  contracted  territory  of  the  former,  with 
il  value  of  the  lands,  and  the  aggregate  population 
immense  regions  of  either  of  the  latter  kingdoms, 
be  at  once  discovered,  that  there  is  no  compari- 
tween  the  proportions  of  these  two  subjects,  and 

the  relative  wealth  of  those  nations.     If  a  like 
1  be  run  between  the  American  states,  it  will 

a  similar  result.'    Let  Vii^inia  be  contrasted 
i-Iassachusetts,   Pennsylvania  with    Connecticut, 
nd  with  Virginia,  Rhode-Island  with  Ohio,  and 
sproportion   will  be   at   once  perceived.    The 
of  neither  will  be  found  to  be,  in  proportion  to 
rs,  or  the  value  of  lands. 
14.  The  truth  is,  that  the  wealth  of  nations  de- 
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deliberately  made,  is  open  to  many  errors  and  inequal- 
ities, which  become  the  fruitful  source  of  discontents, 
controversies,  and  heart-burnings.    These  are  sufficient, 
in  themselves,  to  shake  the  foundations  of  any  national 
government,  when  no  common  artificial  rule  is  adopted 
to  settle  permanently  the  apportionment;  and  every 
thing  is  left  open  for  debate,  as  often  as  a  direct  tax  is  to 
be  imposed.  Even  in  those  states,  where  direct  taxes  are 
constantly  resorted  to,  every  new  valuation  or  appor- 
tionment is  found,  practically,  to  be  attended  with  great 
inconvenience,  and  excitements.    To  avoid  these  diffi- 
culties, the  land  tax  in  England  is  annually  laid  according 
to  a  valuation  made  in  the  reign  of  William  the  Third, 
(1692,)  and  apportioned  among  the  counties,  according 
to  that  valuation.^    The  gross  inequality  of  this  proceed- 
ing cannot  be  disguised ;  for  many  of  the  counties,  then 
comparatively  poor,  are  now  enormously  increased  in 
wealth.     What  is  Yorkshire  or  Lancashire  now,  with 
its   dense  manufacturing  population,  compared  with 
what  it  then  was  ?    Even  when  the  population  of  each 
state  is  ascertained,  the  mode,  by  which  the  assessment 
shall  be  laid  on  the  lands  m  the  state,  is  a  subject  of  no 
small  embarrassment.     It  would  be  gross  injustice  to 
tax  each  house  or  acre  to  the  same  amoimt,  however 
diflFerent  may  be  its  value,  or  however  different  its 
quality,  situation,  or  productiveness.    And  in  estimating 
the  aJ^solute  value,  so  much  is  necessarily  matter  of 
opinion,  that  different  judgments  may,  and  wOl  arrive 
at  different  results.    And  in  adjusting  the  comparative 
values  in  different  counties  or  towns,  new  elements  of  dis- 
cord are  unavoidably  introduced.  *    In  short,  it  may  be 

1  1  Black.  Corom.  312,  313. 

9  See  the  remarks  of  Mr.  Justice  Patterson,  in  E^Uon  v.  United  jSEolet, 
3  DaU.  171, 178, 179. 
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d  without  fear  of  contradiction,  thai  some  artifi- 
_":  of  apportionment  of  a  fixed  nature  is  iodi^pensa- 
he  pubhc  repose ;  and  considering  the  peculiar 
n  of  the  American  stales,  and  especially  of  the 
ind  agricultuml  stales,  it  is  diflicull  to  find  any 
greater  equality  or  justice,  than  that,  which  Ihe 
itioii  has  adopted.     And  it  may  be  added,  (what 
deed  foreseen,)  that  direct  taxes  on  land  will 
■m  causes  sufficienlly  apparent,  be  resorted  lo, 
upon  extraordinary  occasions,  to  supply  a  press- 
al.'     The  history  of  the  government  has  abun- 
estabhshed  the  correctness  of  Ihe  remark  ;  for  in 
d  of  forty  years   three  direct  taxes  only  have 
id  ;  and  those  only  with  reference  to  ihe  stale 
erations  of  war. 

»5.  The  conslilulion  having,  in  another  clause, 
;d,  that  "  Representatives  and  direct  taxes  shall 
tporlioned  among  the  several  states  within  this 
1    according     to    their    respective    numbers," 

CH.  XIV.]       POWERS  OF  CONGRESS TAXES.  463 

their  discretion.  When,  however,  a  direct  tax  is  to 
be  laid  on  the  district  or  the  territories,  it  can  be  laid 
only  by  the  rule  of  apportionment  The  reasoning,  by 
which  this  doctrine  is  maintained,  will  be  most  satisfac- 
torily seen  by  giving  it  in  the  very  words  used  by  the 
court  on  that  occasion. 

^  996.  "  The  eighth  section  of  the  first  article  gives 
to  congress  *  power  to  lay  and  collect  taxes,  duties, 

*  imposts,  and  excises,'  for  the  purposes  thereinafter 
mentioned.  This  grant  is  general,  without  limitation  as 
to  place.  It,  consequently,  extends  to  all  places,  over 
which  the  government  extends.  If  this  could  be  doubt- 
ed, the  doubt  is  removed  by  the  subsequent  words, 
which  modify  the  grant.     These  words  are,  *  but  all 

*  duties,  imposts,  and  excises  shall  be  uniform  through- 

*  out  the  United  States.'  It  will  not  be  contended,  that 
the  modification  of  the  power  extends  to  places,  to 
which  the  power  itself  does  not  extend.  The  power, 
then,  to  lay  and  collect  duties,  imposts,  and  excises, 
may  be  exercised,  and  must  be  exercised  throughout 
the  United  States.  Does  this  term  designate  the 
whole,  or  any  particular  portion  of  the  American  em- 
pire ?  Certainly  this  question  can  admit  of  but  one 
answer.  It  is  the  name  given  to  our  great  republic, 
which  is  composed  of  states  and  territories.  The  Dis- 
trict of  Columbia,  or  the  territory  west  of  the  Missouri, 
is  not  less  within  the  United  States,  than  Maryland  or 
Pennsylvania ;  and  it  is  not  less  necessary,  on  the  prin- 
ciples of  our  constitution,  that  uniformity  in  the  imposi- 
tion of  imposts,  duties,  and  excises  should  be  observed 
in  the  o^e,  than  in  the  other.  Since,  then,  the  power 
to  lay  and  collect  taxes,  which  includes  direct  taxes, 
is  obviously  co-extensive  with  the  power  to  lay  and 
collect  duties,  imposts,  and  excises,  and  since  the  latter 
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s  throughout   the  United  States,  it  follows,  that 
,ver  to  impose  direct  taxes  also  extends  through-     ■ 
;  United  States. 

7.  "The  extent  of  the  grant  being  ascertained, 
r  is  it  abridged  by  any  part  of  the  constitution  7 
^entielh  section  of  the  first  article  declares,  that 
jentatives  and  direct  taxes  shall  be  apportioned 
5  the  several  slates,  which  may  be  included  within 
Fnion,  according  to  their  respective  numbers.' 
18.  "The  object  of  this  regulation  is,  we  think,  to 
a  standard,  by  which  taxes  are  to  be  apportion- 
:  to  exempt  from  their  operation  any  part  of  our 
y.     Had  the  intention  been  to  exempt  from  taxa- 
ose,  who  are  not  represented  in  congress,  that 
jn  would  have  been  expressed  in  direct  terms. 
)wer  having  been  expressly  granted,  the  excep- 
juld  have  been  expressly   made.      But  a  limita- 
n  scarcely  be  said  to  be  insinuated.     The  words 
0  not  mean,  that  direct  taxes   shall  be  imposed 
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^  999.  **  The  fourth  paragraph  of  the  ninth  section  of 
the  same  article  will  next  be  considered.  It  is  in  these 
words :   *  No  capitation,  or  other  direct  tax,  shall  be 

*  laid,  unless  in  proportion  to  the  censuS|,or  enumera- 

*  tion  herein  before  directed  to  be  taken.' 

^  1 000.  "  The  census  referred  to  is  in  that  clause  of 
the  constitution,  which  has  just  been  considered,  which 
makes  numbers  the  standard,  by  which  both  representa- 
tives and  direct  taxes  shall  be  apportioned  among 
the  states.      The  actual  enumeration  is  to  be  made 

*  within  three  years  after  the  first  meeting  of  the  con- 

*  gress  of  the  United  States,  and  within  every  subse- 

*  quent  term  of  ten  years,  in  such  manner  as  they  shall 
*by  law  direct.' 

^  1001.  "As  the  direct  and  declared  object  of  this 
census  is,  to  furnish  a  standard,  by  which  *  representa- 
tives, and  direct  taxes,  may  be  apportioned  among  the 
several  states,  which  may  be  included  within  this 
Union,'  it  will  be  admitted,  that  the  omission  to  extend 
it  to  the  district,  or  the  territories,  would  not  render  it 
defective.  The  census  referred  to  is  admitted  to  be  a 
census  exhibiting  the  numbers  of  the  respective  States. 
It  cannot,  however,  be  admitted,  that  the  argument, 
which  limits  the  application  of  the  power  of  direct  taxa- 
tion to  the  population  contained  in  this  census,  is  a  just 
one.  The  language  of  the  clause  does  not  imply  this 
restriction.  It  is  not,  that  *  no  capitation,  or  other  di- 
rect tax  shall  be  laid,  unless  on  those  comprehended 
within  the  census  herein  before  diiected  to  be  taken/ 
but  *  unless  in  proportion  to'  that  census.  Now  this  pro- 
portion may  be  applied  to  the  district  or  the  territories. 
If  an  enumeration  be  taken  of  the  population  in  the  dis- 
trict and  the  territories,  on  the  same  principles,  on  which 
the  enumeration  of  the  respective  states  is  made,  then 
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Irmation  is  acquired,  by  which  a  direct  lax  may 
Tjsed  on  the  disirict  and  territories, '  in  propor- 
llbe  census  or  enumeration'  which  the  constitu- 
lects  to  be  taken. 

l02.  "The  standard,  then,  by  which  direct  taxes 
i  laid,  is  applicable  to  thi:^  district,  and  will  ena- 
Igress  to  apportion  on  it  its  just  and  equal  share 
purthen,  with  the  same  accuracy  as  on  the  re- 
i  states.  If  the  tax  be  laid  In  this  proporlioo, 
I  the  very  words  of  the  restriction.  It  is  a 
proportion  to  the  census  or  enumeration  referred 

)3.  "But  the  argument  is  presented  in  another 
which  its  refutation  is  more  diificult.  It  is 
igainst  this  construction,  that  It  would  produce 
fcessily  of  extending  direct  taxation  to  the  district 
iTitcries,  which  would  not  only  be  inconvenient, 
ptrary  to  the  understanding  and  practice  of  the 
ivernment.     If  the  power  of  imposing  direct 
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in  which  those  clauses  are  expressed,  import  this  inten- 
tion. In  thus  regulating  its  exercise,  a  rule  is  given  in 
the  second  section  of  the  first  article  for  its  application  to 
the  respective  states.  That  rule  declares,  how  direct 
taxes  upon  the  states  shall  be  imposed.  They  shall  be 
apportioned  upon  the  several  states  according  to  their 
numbers.  If,  then,  a  direct  tax  be  laid  at  all,  it  must 
be  laid  on  eVery  state,  conformably  to  the  rule  provided 
m  the  constitution.  Congress  has  clearly  no  power  to 
exempt  any  state  from  its  due  share  of  the  burthen. 
But  this  regulation  is  expressly  confined  to  the  states, 
and  creates  no  necessity  for  extending  the  tax  to  the 
district  or  the  territories.  The  words  of  the  ninth  section 
do  not  in  terms  require,  that  the  system  of  direct  taxa- 
tion, when  resorted  to,  shall  be  extended  to  the  terri- 
tories, as  the  words  of  the  second  section  require,  that 
it  shall  be  extended  to  all  the  states.  They,  therefore, 
may,  without  violence,  be  understood  to  give  a  rule, 
when  the  territories  shall  be  taxed,  without  imposing 
the  necessity  of  taxing  them.  It  could  scarcely  escape 
the  members  of  the  convention,  that  the  expense  of 
executing  the  law  in  a  territory  might  exceed  the 
amount  of  the  tax.  But  be  this  as  it  may,  the  doubt 
created  by  the  words  of  the  ninth  section  relates  to 
the  obligation  to  apportion  a  direct  tax  on  the  territo- 
ries, as  well  as  the  states,  rather  than  to  the  power  to 
do  so. 

^  1 006.  "  If,  then,  the  language  of  the  constitution  be 
construed  to  comprehend  the  territories  and  District  of 
Columbia,  as  well  as  the  states,  that  language  confers 
on  congress  the  power  of  taxing  the  district  and  terri- 
tories, as  well  as  the  states.  If  the  general  language  of 
the  constitution  should  be  confined  to  the  states,  still 
the  sixteenth  paragraph  of  the  eighth  section  gifes  to 
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33  the  power  of  exercising  'exclusive  kgislation 
ases  whatsoever  within  this  district.' 
07.  *'  On  the  extent  of  these  terms,  according  to 
nmoa  understanding  of  mankind,  there  can  be 
irence  of  opinion  ;  but  it  is  contended,  that  they 
)e  limited  by  that  great  principle,  which  was 
d  in  our  revolution,  that  representation  is  insep- 
rom  taxation.    The  difference  between  requiring 
nent,  with  an  immense  population,  to  submit  to  be 
ly  a  government,  having  no  common  interest  with 
.rated  from  it  by  a  vast  ocean,  restrained  by  no 
le  of  apportionment,  and  associated  with  it  by  no 
■n  feelings;  and  permitting  the  representatives  of 
lerican  people,  under  the  restrictions  of  ourcon- 
n,  to  tax  a  part  of  the  society,  which  is  either  in 
of  infancy  advancing  to  manhood,  looking  for- 
3  complete  equality,  as  soon  as  that  state  of  man- 
iiall  be  attained,  as  is  the  case  with  the  ferrito- 
•r  which  has  voluntarily  reHnquished  the  right  of 
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our  constitution,  forbid  the  raising  of  revenue  from  those, 
who  are  not  represented,  do  not  these  principles  forbid 
the  raismg  it  by  duties,  imposts,  and  excises,  as  well 
as  by  a  direct  tax  ?  If  the  principles  of  our  revolution 
give  a  rule  applicable  to  this  case,  we  cannot  have  for- 
gotten, that  neither  the  stamp  act,  nor  the  duty  on  tea, 
were  direct  taxes.  Yet  it  is  admitted,  that  the  consti- 
tution not  only  allows,  but  enjoins  the  government  to 
extend  the  ordinary  revenue  system  to  this  district. 

^  1009.  "  If  it  be  said,  that  the  principle  of  uniformity, 
established  in  the  constitution,  secures  the  district  from 
oppression  in  the  imposition  of  indirect  taxes,  it  is  not 
less  true,  that  the  principle  of  apportionment,  also 
established  in  the  constitution,  secures  the  district  from 
any  oppressive  exercise  of  the  power  to  lay  and  collect 
direct  taxes." 

^  1010.  The  next  clause  in  the  constitution  is:  "No 
**  tax  or  duty  shall  be  laid  on  articles  exported  from 
"  any  state.  No  preference  shall  be  given  by  any  reg- 
"ulation  of  commerce,  or  revenue,  to  the  ports  of  one 
"  state  over  those  of  another ;  nor  shall  vessels  bound 
"  to,  or  from  one  state  be  obliged  to  enter,  clear,  or  pay 
"  duties  in  another." 

§  1011.  The  obvious  object  of  these  provisions  is,  to 
prevent  any  possibility  of  applying  the  power  to  lay 
taxes,  or  regulate  commerce,  injuriously  to  the  inter- 
ests of  any  one  state,  so  as  to  favour  or  aid  another. 
If  congress  were  allowed  to  lay  a  duty  on  exports 
from  any  one  state  it  might  unreasonably  injure,  or 
even  destroy,  the  staple  productions,  or  common  arti- 
cles of  that  state.*  The  inequality  of  such  a  tax  would 
be  extreme.    In  some  of  the  states,  the  whole  of  their 


1  Rawle  on  the  ConstitatioD,  cb.  10,  p.  115, 116. 
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i  result  from  agricultural  exports.  In  others,  a 
I  portion  is  derived  from  other  sources  ;  from  ex- 
1  fisheries  ;  from  freights  ;  and  Irom  the  profits  of 
lerce  in  its  largest  extent.  The  burthen  of  such 
Iwould,  of  course,  be  very  unequally  distributed, 
lower  is,  therefore,  wholly  taken  away  to  inter- 
with  the  subject  of  exports.  On  the  other 
J  preferences  might  be  given  to  the  ports  of  one 
Bby  regulations,  eilher  of  commerce  or  revenue, 
\  might  confer  on  thera  local  facilities  or  priv- 
i  regard  to  commerce,  or  revenue.  And  such 
lences  might  be  equally  fatal,  if  individually 
I  under  the  milder  form  of  requiring  an  entry, 
pee,  or  payment  of  duties  in  the  the  ports  of  any 
bther  than  the  ports  of  the  state,  to  or  from  which 
Issel  was  bound.  The  last  clause,  therefore,does 
phibit  congress  from  requiring  an  entry  or  clear- 
pr  payment  of  duties  at  the  custom-house  on 
jaiions  in  any  port  of  a  stale,  to  or  from  which 


CH.  XIV.]      POWERS  OF  CONGRESS  -^  TAXES.  471 

• 

without  opposition ;  and  several  attempts  were  made  to 
amend  it ;  as  by  inserting  after  the  word  "  duty  "  the 
words,  "  for  the  purpose  of  revenue,'*  and  by  inserting 
at  the  end  of  it,  "unless  by  consent  of  two  thirds  of 
the  legislature ; "  both  of  which  propositions  were  neg- 
atived.^ It  then  passed  by  a  vote  of  seven  states  against 
four.*  Subsequently,  the  remaining  parts  of  the  clause 
were  proposed  by  a  report  of  a  committee,  and  they 
appear  to  have  been  adopted  without  objection.*  Upon 
the  whole,  the  wisdom  and  sound  policy  of  this  restric- 
tion cannot  admit  of  reasonable  doubt ;  not  so  much  that 
the  powers  of  the  general  government  were  likely  to  be 
abused,  as  that  the  constitutional  prohibition  would 
allay  jealousies,  and  confirm  confidence.^  The  prohibi- 
tion extends  not  only  to  exports,  but  to  the  exporter. 
Congress  can  no  more  rightfully  tax  the  one,  than  the 
other.* 

^  1013.  The  next  clause  contains  a  prohibition  on  the 
states  for  the  like  objects  and  purposes.  "  No  state 
"  shall,  without  the  consent  of  congresSy  lay  any  imposts, 
"or  duties  on  imports  or  exports,  except  what  may  be 
"  absolutely  necessary  for  executing  its  inspection  laws ; 
"  and  the  nett  produce  of  all  duties  and  imposts  laid  by 
"  any  state  on  imports  and  exports  shall  be  for  the  use 
"of  the  treasury  of  the  United  States;  and  all  such 
"laws  shall  be  subject  to  the  revision  and  control  ot 
"congress.  No  state  shall,  without  the  consent  of 
"  congress,  lay  any  tonnage  duty."  In  the  first  draft  of 
the  constitution,  the  clause  stood,  "  no  state,  without 
"the  consent,"  &c.  "shall  lay  imposts  or  duties  on  im- 

J  Journ.  of  Convention,  2*22,  275  »  Id.  275,  276. 

3  Joiirn.  of  Convention,  301,  318;  Id.  377,  378. 

4  1  Tuck.  Black.  Comm.  A  pp.  252,  253  ;  Id.  294. 
9  Brown  v.  Marykmdy  12  Wheat  R.  449. 
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The  clause  was  then  amended  by  adding,  "or 

Is,"  not   however  without  opposition,  six   states 

in  the  affirmative,  and  five  in  the  negative ; " ' 

tain  by  adding,  "  nor  with  such  consent,  but    for 

3  o(  the  treasury  of  the  United  States,"  by  a  vote 

■e  states  against  two.*     In  the  revised  draff,    the 

was  reported  as  thus  amended,     The  clause 

lien  altered  to  its  present  shape  by  a  vote  of  ten 

I  against  one  ;  and  the  clause,  which  respects  the 

pn  tonnage,  was  then  added    by  a  vote  of  six 

against  four,  one   being  divided.'     So,    that   it 

,  that  a  struggle  for  state  powers  was  constantly 

^ined   with  zeal  and  pertinaciiy  throughout   the 

I  discussion.     If  there  is  wisdom  and  sound  policy 

llraining  the  Uniled  Slates  from  exercising  the 

•  of  taxation  unequally  in  the  slates,  there  is,  at 

lequal  wisdom  and  policy  in  restraining  the  slates 

■elves  from  the  exercise  of  the  same  power  inju- 

,■  to  the  interests  of  each  other.     A  petty  war- 
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remote  and  considerable  influence  on  commerce.  The 
object  of  inspection  laws  is  to  improve  the  qual- 
ity of  articles  produced  by  the  labour  of  a  country ;  to 
fit  them  for  exportation,  or  for  domestic  use.  These 
laws  act  upon  the  subject,  before  it  becomes  an  ar- 
ticle of  commerce,  foreign  or  domestic,  and  prepare 
it  for  the  purpose.  They  form  a  portion  of  that 
immense  mass  of  legislation,  which  embraces  every 
thing  in  the  territory  of  a  state  not  surrendered  to  the 
general  government.  Inspection  laws,  quarantine  laws, 
and  health  laws,  as  well  as  laws  for  regulating  the  in- 
ternal commerce  of  a  state,  and  others,  which  respect 
roads,  fences,  &c.  are  component  parts  of  state  legis- 
lation, resulting  from  the  residuary  powers  of  state 
sovereignty.  No  direct  power  over  these  is  given  to 
congress,  and  consequently  they  remain  subject  to 
state  legislation,  though  they  may  be  controlled  by  con- 
gress, when  they  interfere  with  their  acknowledged 
powers.^  Under  the  confederation,  there  was  a  provis- 
ion, that  "no  state  shall  lay  any  imposts  or  duties, 
which  may  interfere  with  any  stipulations  of  treaties 
entered  into  by  the  United  States,''  &c.  &c.  This 
prohibition  was  notoriously  (as  has  been  already  stat- 
ed) disregarded  by  the  states ;  and  in  the  exercise  by 
the  states  of  their  general  authority  to  lay  imposts  and 
duties,  it  is  equally  notorious,  that  the  most  mischiev- 
ous restraints,  preferences,  and  inequalities  existed  ; 
so,  that  very  serious  irritations  and  feuds  were  con- 
stantly generated,  which  threatened  the  peace  of  the 
Union,  and  indeed  must  have  inevitably  led  to  a  disso- 
lution of  it.*    The  power  to  lay  duties  and  imposts  on 

1  Gibbons  V.  Ogden,  9  Wheat.  R.  1,  203  to  206,  210, 235, 236,311 ; 
Broum  v.  Maryland,  12  Wheat  R.  419,  438,  439,  440. 
9  The  Federalist,  No.  7, 22. 
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s  and  exports,  and  to  lay  a  tonna«;e  dut}',  are 
ass    properly  considered  a  pan    of  the    taxing 
;    but  they  may  also  be  applied,  as  a  regulation 
merce.' 

)I5.  Until  a  recent  period,  no  dit!icuily  orcurred 
ird  to  tbe  prohibitions  of  tliis  clause.     Congress, 
just  hberality,  gave  fu!i  effect  to  the  inspection 
r  the  states,  and  required  them  to  be  observed  by 
jvenue  ollicers  of  the   United  States.'     In  the 
821,  the  state  of  Marjland  passed  an  act  requir- 
lat  all  importers  of  foreign  articles  or  commodi- 
ic.  by  bale  or  package,  or  of  wine,  rum,  Sec.  &.c^ 
her  persons  selling  the  same  by  wholesale,  bale, 
ckagc,  hogshead,  barrel,  or  lierce,  should,  before 
Kere  aulhorized   to  sell,  take  out  a  license,  for 
they  were  to  pay  Jiffy  dollars,  under  certain 
ies.     Upon  this  act  a  question  arose,  whether  it 
)r  not  a  violation  of  the  conslilution  of  the  United 
i,  and  especially  of  the  prohibitor)'  clause    now 
^jonsidcnuion^^Unor^nl^^ 
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license  from  the  state,  before  he  shall  be  permitted  to 
sell  a  bale  or  package  so  imported.  It  has^  been  truly 
said,  that  the  presumption  is  in  favour  of  every  legis- 
lative act,  and  that  the  whole  burthen  of  proof  lies  on 
those,  who  deny  its  consdtutionality.  The  plaintiffs  in 
error  take  the  burthen  upon  themselves,  and  insist,  that 
the  act  under  consideration  is  repugnant  to  two  provis- 
ions in  the  constitution  of  the  United  States.  (1.)  To 
that,  which  declares,  that  ^  no  state  shall,  without  the 
consent  of  congress,  lay  any  imposts  or  duties  on  im- 
ports or  exports,  except  what  may  be  absolutely  ne- 
cessary for  executing  its  inspection  laws.'  (2.)  To  that, 
which  declares,  that  congress  shall  have  power  *  to  reg- 
ulate commerce  with  foreign  nations,  and  among  the 
several  states,  and  with  the  Indian  tribes.' 

^  1017.  "1.  The  first  inquiry  is,  into  the  extent  of  the 
prohibition  upon  states,  ^  to  lay  any^  imposts  or  duties 
on  imports  or  exports.'  The  counsel  for  the  state  of 
Maryland  would  confine  this  prohibition  to  laws  impos- 
ing duties  on  the  act  of  importation  or  exportation. 
The  counsel  for  the  plaintiffs  in  error  give  them  a  much 
wider  scope.  In  performing  the  delicate  and  impor- 
tant duty  of  construing  clauses  in  the  constitution  of 
our  country,  which  involve  conflicting  powers  of  the 
government  of  the  Union,  and  of  the  respective  states, 
it  is  proper  to  take  a  view  of  the  literal  meaning  of  the 
words  to  be  expounded,  of  their  connexion  with  other 
words,  and  of  the  general  objects  to  be  accomplished 
by  the  prohibitory  clause,  or  by  the  grant  of  power. 
What,  then,  is  the  meaning  of  the  words,  *  imposts  or 
duties  on  imports  or  exports  7 '  An  impost  or  duty  on 
imports,  is  a  custom  or  a  tax  levied  on  articles  brought 
into  a  country,  and  is  most  usually  secured  before  the 
importer  is  allowed  to  exercise  his  rights  of  ownership 
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lem,  because  evasions  of  the  law  can  be  prevenl- 
)re  certainly  by  executing  it,  while  the  articles 
its  custody.  It  would  not,  however,  be  less  an 
:  or  duty  on  the  articles,  if  it  were  to  be  levied 
m  after  they  were  landed.  The  policy  and  con- 
it  practice  of  levying  or  securing  the  duty  before, 
entering  the  port,  does  not  limit  the  power  to 
ate  of  things,  nor,  consequendy,  the  prohibition, 

the  true  meaning  of  the  clause  so  confines  it. 

then,  are  'imports?'  The  lexicons  inform  us, 
re  '  things  imported.'  If  we  appeal  to  usage  for 
leaning  of  the  word,  we  shall  receive  the  same 
r.  They  are  the  articles  themselves,  which  are 
ht  into  the  country.     '  A  duty  on  imports,'  then, 

merely  a  duty  on  the  act  of  importation,  but  is  a 
m  the  thing  imported.  It  is  not,  taken  in  its  lit- 
;nse,  confined  to  a  duly  levied,  while  the  article 
ering  the  country,  hut  extends  to  a  duty  levied 
it   has  entered    the    country.     The    succeeding 
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it  be  a  rule  of  interpretation,  to  which  all  assent,  that 
the  exception  of  a  particular  thing  from  general  words 
proves,  that  in  the  opinion  of  the  lawgiver,  the  thing 
excepted  would  be  within  the  general  clause,  had  the 
exception  not  been  made,  we  know  no  reason,  why 
this  general  rule  should  not  be  as  applicable  to  the  con- 
stitution, as  to  other  instruments.  If  it  be  applicable, 
then  this  exception  in  favour  of  duties  for  the  support 
of  inspection  laws,  goes  far  in  proving,  that  the  framers 
of  the  constitution  classed  taxes  of  a  similar  character 
with  those  imposed  for  the  purposes  of  inspection,  with 
duties  on  imports  and  exports,  and  supposed  them  to  be 
prohibited. 

§  1018.  "If  we  quit  this  narrow  view  of  the  subject, 
and,  passing  from  the  literal  interpretation  of  the  words, 
look  to  the  objects  of  the  prohibition,  we  find  no  rea- 
son for  withdrawing  the  act  under  consideration  from 
its  operation.  From  the  vast  inequality  between  the 
different  states  of  the  confederacy,  as  to  commercial 
advantages,  few  subjects  were  viewed  with  deeper  in- 
terest, or  excited  more  irritation,  than  the  manner,  in 
which  the  several  states  exercised,  or  seemed  disposed 
to  exercise,  the  power  of  laying  duties  on  imports. 
From  motives,  which  were  deemed  sufficient  by  the 
statesmen  of  that  day,  the  general  power  of  taxation, 
indispensably  necessary,  as  it  was,  and  jealous,  as  the 
states  were,  of  any  encroachment  on  it,  was  so  far 
abridged,  as  to  forbid  them  to  touch  imports  or  exports, 
with  the  single  exception,  which  has  been  noticed. 
Why  are  they  restrained  from  imposing  these  duties  ? 
Plainly,  because,  in  the  general  opinion,  the  interest  of 
all  would  be  best  promoted  by  placing  that  whole  sub- 
ject under  the  control  of  congress.  Whether  the  pro- 
hibition to  ^  lay  imposts,  or  duties  on  imports  or  ex- 
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proceeded  from  an  apprehension,  that  the  power 
)e  so  exercised,  as  to  disturb  that  equality  among 
tes,  which  was  generally  advantageous,  or  that 
ly  between  them,  which  it  was  desirable  to  pre- 

or  to  maintain  unimpaired  our  commercial  con- 
s  with  foreign  nations  ;  or  to  confer  this  source  of 
e  on  ihe  government  of  the  Union  ;  or,  what- 
;her  motive  might  have  induced  the  prohibition  ; 
ain,  that  the  object  would  be  as  completely  de- 

by  a  power  to  tax  tlie  article  in  the  hands  of 
porter,  the  instant  it  was  landed,  as  by  a  power 

it,  while  entering  the  port.  There  is  no  differ- 
n  eftect,  between  a  power  to  prohibit  the  sale 
irticle,  and  a  power  to  prohibit  its  introduction 
e  country.  The  one'  would  be  a  necessary  con- 
ice  of  the  other.     JVo  goods  would  be  imported, 

could  be  suld.  No  object  of  any  description 
:  accomplished  by  laying  a  duty  on  importation, 
may  not  be  accomplished  with  equal  certainty 
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to  constitute  an  argument  against  its  existence,  it  might 
be  urged  against  the  existence  of  that,  which  is  univer- 
sally acknowledged,  and  which  is  indispensable  to  the 
general  safety.  The  states  will  never  be  so  mad,  as  to 
destroy  their  own  commerce,  or  even  to  lessen  it 
We  do  not  dissent  from  these  general  propositions. 
We  do  not  suppose  any  state  would  act  so  unwisely. 
But  we  do  not  place  the  question  on  that  ground. 
These  arguments  apply  with  precisely  the  same  force 
against  the  whole  prohibition.  It  might,  with  the  same 
reason  be  said,  that  no  state  would  be  so  blind  to  its 
own  interests,  as  to  lay  duties  on  importation,  which 
would  either  prohibit,  or  diminish  its  trade.  Yet  the 
framers  of  our  constitution  have  thought  this  a  power, 
which  no  state  ought  to  exercise.  Conceding,  to  the 
full  extent,  which  is  required,  that  every  state  would,  in 
its  legislation  on  this  subject,  provide  judiciously  for  its 
own  interests,  it  cannot  be  conceded,  that  each  would 
respect  the  interests  of  others.  A  duty  on  imports  is 
a  tax  on  the  article,  which  is  paid  by  the  consumer. 
The  great  importing  states  would  thus  levy  a  tax  on 
the  non-importing  states,  which  would  not  be  less  a  tax, 
because  their  interest  would  afford  ample  security 
against  its  ever  being  so  heavy,  as  to  expel  commerce 
from  their  ports.  This  would  necessarily  produce 
countervailing  measures  on  the  part  of  those  states, 
whose  situation  was  less  favourable  to  importation. 
For  this,  among  other  reasons,  the  whole  power  of  lay- 
ing duties  on  imports  was,  with  a  single  and  slight  ex- 
ception, taken  from  the  states.  When  we  are  inquir- 
ing, whether  a  particular  act  is  within  this  prohibition, 
the  question  is  not,  whether  the  state  may  so  legislate, 
as  to  hurt  itself,  but  whether  the  act  is  within  the  words 
and  mischief  of  the  prohibitdry  clause.    It  has  already 
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hown,  that  a  tax  on  the  article  in  the  hands  of 
jorter  is  within  its  words;  and  we  (hink  it  too 
or  controversy,  that  the  same  tax  is  within    its 
if.     We  think  it  unquestionable,  that  such  a  tax 
jcisely  the  same  tendency  to  enhance  ihe  price 
irticle,  as  if  imposed  upon  it,  white  enteriog  the 

l20.  "  The  counsel  for  the  state  of  Maryland  in- 
th  great  reason,  that  if  the  words  of  the  pro- 
1  be  taken  in  their  utmost  latitude,  they  will 
i  the  power  of  taxation,  wliich  all  admit  to  be 
al  to  the  states,  to  an  extent,  which  has  never 
!n  suspected  ;  and  will  deprive  them  of  resources, 

are  necessary  to  supply  revenue,  and  which 
ive  heretofore  been  admitted  to  possess.    These 

must,  therefore,  be  construed  with  some  limita- 
and,  iJ"  this  be  admitted,  they  insist,  that  enter- 
!  country  is  the  point  of  time,  when  the  prohibi- 
>ase-s,  and  the  power  of  the  state  to  tax  com- 
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^  1021.  "The  constitutional  prohibition  on  the  states 
to  lay  a  duty  on  imports,  a  prohibition,  which  a  vast 
majority  of  them  must  feel  an  interest  in  preservings 
may  certainly  come  in  conflict  with  their  acknowledged 
power  to  tax  persons  and  property  within  their  terri- 
tory. The  power,  and  the  restriction  on  it,  though 
quite  distinguishable,  when  they  do  not  approach  each 
other,  may  yet,  like  the  intervening  colors  between 
white  and  black,  approach  so  nearly,  as  to  perplex  the 
understanding,  as  colors  perplex  the  vision  in  markingf 
the  distinction  between  them.  Yet  the  distinction 
exists,  and  must  be  marked,  as  the  cases  arise.  Till 
they  do  arise,  it  might  be  premature  to  state  any  rule, 
as  being  universal  in  its  application.  It  is  sufficient  for 
the  present,  to  say,  generally,  that  when  the  importer 
has  so  acted  upon  the  thing  imported,  that  it  has  be- 
come incorporated  and  mixed  up  with  the  mass  of 
property  in  the  country,  it  has,  perhaps,  lost  its  distinc- 
tive character,  as  an  import,  and  has  become  subject 
to  the  taxing  power  of  the  state.  But,  while  remaining 
the  property  of  the  importer,  in  his  warehouse,  in  the 
original  form  or  package,  in  which  it  was  imported,  a 
tax  upon  it  is  too  plainly  a  duty  on  imports  to  escape 
the  prohibition  in  the  constitution. 

^  1022.  "The  counsel  for  the  plaintiflfs  in  error  con- 
tend, that  the  importer  piux^hases,  by  payment  of  the 
duty  to  the  United  States,  a  right  to  dispose  of  his 
merchandise,  as  well  as  to  bring  it  into  the  country ; 
and  certainly  the  argument  is  supported  by  strong  rea- 
son, as  well  as  by  the  practice  of  nations,  including  our 
own.  The  object  of  importation  is  sale  ;  it  constitutes 
the  motive  for  paying  the  duties  ;  and  if  the  United 
States  possess  the  power  of  conferring  the  right  to 
sell,  as  the  consideration,  for  which  the  duty  is  paid, 
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iriiiciple  of  fair  dealing  requires,  that  they  should 
erstood  lo  confer  it.     The  practice  of  the  most 
rcial  nations  conforms  to  this  idea.     Duiies,  ac- 
;  to  that  practice,  are  charged  on  those  articles 
hich  are  intended  for  sale  or  consumption  in  the 
\\     Thus,  sea  stores,  goods  imported  and  re- 
-d  in  the  same  vessel,  goods  landed  and  carried 
nd  for  the  purpose  ol  being  re-exported  from 
liber  port,  goods  forced  in  by  stress  of  weath- 

landed,  but    not  for  sale,  are  exempted  from 
^-ment  of  duties.     The  whole  course  of  legisla- 

the  subject  shows,  that,  in  the  opinion  of  the 
ure,  the  right  to  liell  is  connected  with  the  pay- 
f  duiies. 

23.  "The  counsel  for  the  defendant  in  error  have 
oiired  to   illustrate    their  proposition,  that   the 
jlional  prohibition  ceases  the  instant  the  goods 
Ihe  counlry,  by  an  array  of  the  consequences, 
the^suppos^nus^bllm^h^icnia^nt^lf 
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quently,not  to  prove,  that  it  may  not  be  resorted  to  with 
safety,  as  a  criterion,  by  which  to  measure  the  extent 
of  the  prohibition.  This  indictment  is  against  the  im- 
porter for  selling  a  package  of  dry  goods  in  the  form, 
in  which  it  was  imported,  without  a  license.  This 
state  of  things  is  changed,  if  he  sells  them,  or  otherwise 
mixes  them  with  the  general  property  of  the  state,  by 
breaking  up  his  packages,  and  travellmg  with  them,  as 
an  itinerant  pedlar.  Iii  the  first  case,  the  tax  intercepts 
the  import,  as  an  import,  in  its  way  to  become  incor- 
porated with  the  general  mass  of  property,  and  denies 
it  the  privilege  of  becoming  so  incorporated,  until  it 
shall  have  contributed  to  the  revenue  of  the  state.  It 
denies  to  the  importer  the  right  of  using  the  privilege, 
which  he  has  purchased  from  the  United  States,  until 
he  shall  have  also  purchased  it  from  the  state.  In  the 
last  case,  the  tax  finds  the  article  already  incorporated 
with  the  mass  of  property  by  the  act  of  the  importer. 
He  has  used  the  privilege  he  had  purchased,  and  has 
himself  mixed  them  up  with  the  common  mass,  and  the 
law  may  treat  them,  as  it  finds  them.  The  same  obser- 
vations apply  to  plate,  or  other  furniture  used  by  the 
importer.  So,  if  he  sells  by  auction.  Auctioneers  are 
persons  licensed  by  the  state,  and  if  the  importer 
chooses  to  employ  them,  he  can  as  littie  object  to  pay- 
ing for  this  service,  as  for  any  other,  for  which  he  may 
apply  to  an  officer  of  the  state.  The  right  of  sale  may 
very  well  be  annexed  to  importation,  without  annexing 
to  it,  also,  the  privilege  of  using  the  officers  licensed  by 
the  state  to  make  sales  in  a  peculiar  way.  The  power 
to  direct  the  removal  of  gun-powder  is  a  branch  of  the 
police  power,  which  unquestionably  remains,  and  ought 
to  remain  with  the  states.  If  the  possessor  stores  it 
himself  out  of  town,  the  removal  cannot  be  a  duty  on 
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B,  because  it  contributes  nothing  to  the  revenue. 
Irefers  placing  it  in  a  public  magazine,  it  is  be- 
Jhe  stores  it  there,  in  his  own  opinion,  more 
Igeously  than  elsewhere.  We  are  not  sure,  that 
ly  not  he  classed  among  inspection  laws.       The 

1  or  destruction  of  inleclious  or  unsound  articles 
bubtedly,  an  exercise  of  that  power,  and  forms 
Iress  exception  to  the  prohibition  we  are  consid- 
\  Indeed,  the  laws  of  the  United  States  expressly 

1  the  health  laws  of  a  stale. 
I25.  "  The  principle,  then,  for  which  the  plain- 
lerror  contend,  that  the  importer  acquii"es  a  right, 
ly  to  bring  the  articles  into  the  country,  but  to 
em  with  the  common  mass  of  properly,  does  not 
me  with  the  necessary  power  of  taxation,  which  is 
Tledged  to  reside  in  the  slates,  lo  that  dangerous 
Iwhichlhecounsellbr  the  defendants  in  error  seem 
f-ehend.  It  carries  ibe  prohibition  in  the  consli- 
)  farther,  than  to  prevent  ihe  stales  f 
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The  lawyer,  the  physician,  or  the  mechanic,  must  either 
charge  more  on  the  article,  in  which  he  deals,  or  the 
thing  itself  is  taxed  through  his  person.  This  the  state 
has  a  right  to  do,  because  no  constitutional  prohibition 
extends  to  it.  So,  a  tax  on  the  occupation  of  an  im- 
porter is,  in  like  manner,  a  tax  on  importation.  It  must 
add  to  the  price  of  the  article,  and  be  paid  by  the  con- 
sumer, or  by  the  importer  himself,  in  like  manner,  as  a 
direct  duty  on  the  article  itself  would  be  made.  This 
the  state  has  not  a  right  to  do,  because  it  is  prohibited 
by  the  constitution. 

^  1 027.  "  In  support  of  the  argument,  that  the  pro- 
hibition ceases  the  instant  the  goods  are  brought  into 
the  country,  a  comparison  has  been  drawn  between  the 
opposite  words,  export  and  import.  As,  to  export,  it  is 
said,  means  only  to  carry  goods  out  of  the  country ;  so, 
to  import,  means  only  to  bring  them  into  it.  But,  sup- 
pose we  extend  this  comparison  to  the  two  prohibitions. 
The  states  are  forbidden  to  lay  a  duty  on  exports,  and 
the  United  States  are  forbidden  to  lay  a  tax  or  duty  on 
articles  exported  from  any  state.  There  is  some  diver- 
sity in  language,  but  none  is  perceivable  in  the  act, 
which  is  prohibited.  The  United  States  have  the  same 
right  to  tax  occupations,  which  is  possessed  by  the 
states.  Now,  suppose  the  United  States  should  re- 
quire every  exporter  to  take  out  a  license,  for  which  he 
should  pay  such  tax,  as  congress  might  think  proper  to 
impose ;  would  the  government  be  permitted  to  shield 
itself  from  the  just  censure,  to  which  this  attempt  to 
evade  the  prohibitions  of  the  constitution  would  expose 
it,  by  saying,  that  this  was  a  tax  on  the  person,  not  on 
the  article,  and  that  the  legislature  had  a  right  to  tax 
occupations  ?  Or,  suppose  revenue  cutters  were  to  be 
stationed  off  the  coast  for  the  purpose  of  levying  a  duty 
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i  merchandise  found  in  vessels,  which  were  leaving 
Jnited  Slates  for  foreign  counlries ;    would   it  be 
ived,  as  an  excuse  for  this  outrage,  were  the  gov- 
lent  to  say,  that  exportation  meant  no  more   than 
'ing  goods  out  of  the  country,  and  as  ihe  prohibi- 
to  lay  a  tax  on  imports,  or  things  imported,  ceased 
nstani  they  were  brought  into  the  country,  so  the 
ibition  to  tax  articles  exported  ceased,  when  they 
carried  out  of  the  country  ? 

1028.  "  We  think,  then,  that  the  act,  under  which 
)laintilTs  in  error  were  indicted,  is  repugnant  to  that 
e  of  the  constitution,  wtiich  declares,  that  '  do  state 

lay  any   impost  or    duties    on   imports  or    ex- 

1029.  As  the  power  of  taxation  exists  in  the  states 
urrently  with  the  United  States,  subject  only  to  the 
ictions  imposed  by  the  constitution,  several  ques- 

have  from  time  to  time  arisen  in  regard  to  the  na- 
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§  1031.  "Whether  the  state  of  Maryland  may,  with- 
out violating  the  constitution,  tax  that  branch?  That 
the  power  of  taxation  is  one  of  vital  importance; 
that  it  is  retained  by  the  states ;  that  it  is  not  abridg- 
ed by  the  grant  of  a  similar  power  to  the  government 
of  the  Union ;  that'  it  is  to  be  concurrently  exercised 
by  the  two  governments:  are  truths,  which  have 
never  been  denied.  But,  such  is  the  paramount  char- 
acter of  the  constitution,  that  its  capacity  to  with- 
draw any  subject  from  the  action  of  even  this  power 
is  admitted.  The  states  are  expressly  forbidden  to  lay 
any  duties  on  imports  or  exports,  except  what  may  be 
absolutely  necessary  for  executing  their  inspection  laws. 
If  the  obligation  of  this  prohibition  must  be  conceded; 
if  it  may  restrain  a  state  from  the  exercise  of  its  taxing 
power  on  imports  and  exports ;  the  same  paramoimt 
character  would  seem  to  restrain,  as  it  certainly  may 
restrain,  a  state  from  such  other  exercise  of  this  power, 
as  is  in  its  nature  incompatible  with,  and  repugnant  to, 
the  constitutional  laws  of  the  Union.  A  law,  absolutely 
repugnant  to  another,  as  entirely  repeals  that  other,  as  if 
express  terms  of  repeal  were  used. 

§  1032.  "On  this  ground  the  counsel  for  the  bank 
place  its  claim  to  be  exempted  from  the  power  of  a 
state  to  tax  its  operations.  There  is  no  express  pro- 
vision for  the  case;  but  the  claim  has  been  sustained  on 
a  principle,  which  so  entirely  pervades  the  constitution ; 
is  so  intermixed  with  the  materials,  which  compose  it ; 
so  interwoven  with  its  web,  so  blended  with  its  texture, 
as  to  be  incapable  of  being  separated  from  it  without 
rending  it  into  shreds.  This  great  principle  is,  that  the 
constitution  and  the  laws  made  in  pursuance  thereof  are 
supreme ;  that  they  control  the  constitution  and  laws  of 
the  respective  states,  and  cannot  be  controlled  by  them. 
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ihis,  which  may  be  almost  termed  an  axiom, 
ropofiilions  arc  deduced,  as  corollaries,  on  the 
-  error  of  which,  and  on  their  application  to  this 
le  cause  has  been  supposed  to  depend.     These 
,  that  a  power  to  create  implies  a  power  to  pre- 

2nd,  That  a  power  to  destroy,  if  wielded  by  a 
it  hand,  is  hostile  to,  and  incompatible  with  the 

to  create  and  to  preserve.     3d.  That  where  this 
mcy  exists,  that  authority,  which   is  supreme, 
mtrol,  not  yield  to  that  over,  which  it  is  supreme. 

propositions,  as  abstract    truths,    would,  per- 
lever  be  controverted.      Their    application    to 
se,    however,  has  been    denied ;  and,  both    in 
nin^  the  affirmative  and  the  negative,  a  splendor 
|uence,  and  strength   of  argument,   seldom,    if 
irpassed,  have  been  displayed. 
33.  "  The  power  of  congress  to  create,  and  of 
to  continue,  the  bank,  was  the  subject  of  the 
ng  part  of  this  opinion  ;  and  is  no  longer  to  be 
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supremacy  to  remove  all  obstacles  to  its  action  within 
its  own  sphere,  and  so  to  modify  every  power  vested 
in  subordinate  governments,  as  to  exempt  its  own  opera- 
tions from  their  own  influence.  This  effect  need  not 
be  stated  in  terms.  It  is  so  involved  in  the  declaration 
of  supremacy,  so  necessarily  implied  in  it,  that  the  ex- 
pression of  it  could  not  make  it  more  certain.  We 
must,^ therefore,  keep  it  in  view,  while  construing  the 
constitution. 

^  1034.  "  The  argument,  on  the  part  of  the  state  of 
Maryland,  is,  not  that  the  states  may  directly  resist  a 
law  of  congress,  but  that  they  may  exercise  their  ac- 
knowledged powers  upon  it,  and  that  the  constitution 
leaves  them  this  right  in  the  confidence,  that  they  will 
not  abuse  it  Before  we  proceed  to  examine  this  argu- 
ment, and  to  subject  it  to  the  test  of  the  constitution, 
we  must  be  permitted  to  bestow  a  few  considerations 
on  the  nature  and  extent  of  this  original  right  of  taxa- 
tion, which  is  acknowledged  to  remain  with  the  states. 
It  is  admitted,  that  the  power  of  t^ing  the  people  and 
their  property  is  essential  to  the  very  existence  of  gov- 
ernment, and  may  be  legitimately  exercised  on  the  ob- 
jects, to  which  it  is  applicable,  to  the  utmost  extent,  to 
which  the  government  may  choose  to  carry  it  The 
only  security  against  the  abuse  of  this  power  is  found 
in  the  structure  of  the  government  itself.  In  imposing 
a  tax  the  legislature  acts  upon  its  constituents.  This 
is  in  general  a  sufficient  security  against  erroneous  and 
oppressive  taxation.  The  people  of  a  state,  therefore, 
give  to  their  government  a  rightof  taxing  themselves  and 
their  property;  and  as  the  exigencies  of  government 
cannot  be  limited,  they  prescribe  no  limits  to  the  exercise 
of  this  right,  resting  confidently  on  the  interest  of  the 

legislator,  and  on  the  influence  of  the  constituents  over 
VOL.  u.  62 
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representative,  to  guard  them  ag^nst  its  abuse. 
le  means  employed  by  the  government  of  the 
.  have  no  such  security ;  nor  is  the  right  of  a  state 
i  ihem  sustained  by  the  same   theory.     Those 
i  are  not  given  by  the  people  of  a  particular  state; 
ven  by  the  constituents  of  the  legislature,  which 
the  right  to  tax  them ;  but  by  the  people  of  all  the 
They  are  given  by  all,  for  the  benefit  of  all; 
pon  theory,  should  be  subjected  to  that  govern- 
only,  which  belongs  to  all. 

035.  "It  may  be  objected  to  this  definition,  that 
iwer  of  taxation  is  not  confined  to  the  people  and 
rty  of  a  state.     It  may  be  exercised  upon  every 
brought  within  its  jurisdiction.      This  is  true. 
0  what  source  do  we  trace  this  right?     It  is  oh- 
that  it  is  an  incident  of  sovereignty,  and  is  co-ex- 
e  with  that,  to  which  it  is  an  incident.     All  sub- 
over  which  the   sovereign  power  of  a  state  ex- 
are  objects  of  taxation ;  but  those,  over  which  it 
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§  1 036.  "  If  we  measure  the  power  of  taxation  resid- 
ing in  a  state,  by  the  extent  of  sovereignty,  which  the 
people  of  a  single  state  possess,  and  can  confer  on  its 
government,  we  have  an  intelligible  standard,  applica- 
ble to  every  case,  to  which  the  power  may  be  applied. 
We  have  a  principle,  which  leaves  the  power  of  taxing 
the  people  and  property  of  a  state  unimpaired  ;  which 
leaves  to  a  state  the  command  of  all  its  resources  ;  and 
which  places  beyond  its  reach  all  those  powers,  which 
are  conferred  by  the  people  of  the  United  States  on 
the  government  of  the  Union,  and  all  those  means, 
which  are  given  for  the  purpose  of  carrying  those 
powers  into  execution.  We  have  a  principle,  which  is 
safe  for  the  states,  and  safe  for  the  Union.  We  are  re- 
lieved, as  we  ought  to  be,  from  clashing  sovereignty ; 
from  interfering  powers ;  from  a  repugnancy  between 
a  right  in  one  government  to  pull  down,  what  there  is 
an  acknowledged  right  in  another  to  build  up ;  from 
the  incompatibility  of  a  right  in  one  government  to  des- 
troy, what  there  is  a  right  in  another  to  preserve.  We  are 
not  driven  to  the  perplexing  mquiry,  so  unfit  for  the  judi- 
cial department,  what  degree  of  taxation  is  the  legiti- 
mate use,  and  what  degree  may  amount  to  the  abuse 
of  the  power.  The  attempt  to  use  it  on  the  means 
employed  by  the  government  of  the  Union,  in  pursu- 
ance of  the  constitution,  is  itself  an«abuse,  because  it  is 
the  usurpation  of  a  power,  which  the  people  of  a  single 
state  cannot  give. 

§  1037.  "We  find,  then,  on  just  theory,  a  total  failure 
of  this  original  right  to  tax  the  means  employed  by  the 
government  of  the  Union,  for  the  execution  of  its  pow- 
ers. The  right  never  existed ;  and  the  question,  wheth- 
er it  has  been  surrendered,  cannot  arise. 

§  1038.  "  But  waiving  this  theory  for  the  present,  let 
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US  resume  the  inquiry,  whether  this  power  can  be  ex- 
ercised by  the  respective  states,  consistently  with  a  fair 
construcuon  of  the  constitution  ?  That  the  power  to 
tax  involves  the  power  to  destroy ;  that  the  power  to 
destroy  may  defeat,  and  render  useless  the  power  to 
create;  that  there  is  a  plain  repugnance  in  conferring  on 
one  government  a  power  to  control  the  constitutional 
measures  of  another,  which  other,  with  respect  to  those 
very  measures,  is  declared  to  be  supreme  over  that,  which 
exerts  the  control,  are  propositions  not  to  be  denied. 
But  all  inconsistencies  are  to  be  reconciled  by  the  magic 
of  the  .word  confidence.  Taxation,  it  is  said,  does  not 
necessarily  and  unavoidably  destroy.  To  carry  it  to 
the  excess  of  destruction  would  he  an  abuse,  to  pre- 
sume which,  would  banish  that  confidence,  which  is 
essential  to  all  government  But  is  this  a  case  of  confi- 
dence? Would  the  people  of  any  one  state  trust  those 
of  another  with  a  power  to  control  the  most  insignificant 
operations  of  their  state  government?  We  know  they 
would  not.  Why,  then,  should  we  suppose,  that  the 
people  of  any  one  state  would  be  wiUing  to  trust  those 
of  another  with  a  power  to  control  the  operations  of  a 
government,  to  which  they  have  confided  their  most  im- 
portant and  most  valuable  interests  ?  In  the  legislature  of 
the  Union  alone  are  all  represented.  The  legislature  of 
the  Union  alone,  therefore,  can  be  trusted  by  the  peo- 
ple with  the  power  of  controlling,  measures,  which  con- 
cern all,  in  the  confidence,  that  it  will  not  be  abused. 
This,  then,  is  not  a  case  of  confidence,  and  we  must 
consider  it,  as  it  really  is. 

^  1 039.  "If  we  apply  the  principle,  for  which  the  state 
of  Maryland  contends,  to  the  constitution  generally,  we 
shall  find  it  capable  of  changing  totally  the  character  of 
that  instrument.     We  shall  find  it  capable  of  arresting 
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all  the  measures  of  the  government,  and  of  prostrating 
it,  at  the  foot  of  the  states.    The  American  people 
have  declared  their  constitution,  and  the  laws  made  m 
pursuance  thereof,  to  be  supreme ;  but  this  principle 
would  transfer  the  supremacy,  in  fact,  to  the   states. 
If   the   states  may   tax  toe    instrument,    employed 
by  the  government  in  the  execution  of  its  powers, 
they    may   tax    any,    and    every   other    instrument 
They  may  tax  the  mail ;  they  may  tax  the  mint ;  they 
may  tax  patent  rights ;  they  may  tax  the  papers  of  the 
custom-house;  they  may  tax  judicial  process;  they 
may  tax  all  the  means  employed  by  the  government, 
to  an  excess,  which  would  defeat  all  the  ends  of  gov- 
ernment    This  was  not  intended  by  the  American 
people.    They  did  not  design  to  make  their  govern- 
ment dependent  on  the  states.    Gentlemen  say,  they  do 
not  claim  the  right  to  extend  state  taxation  to  these  ob- 
jects.    They  limit  their  pretensions  to  property.    But 
on  what  principle  is  this  distinction  made  ?     Those,  who 
make  it^have  furnished  no  reason  for  it;  and  the  principle, 
for  which  they  contend,  denies  it     They  contend,  that 
the  power  of  taxation  has  no  other  limit,  than  is  found  in 
the  10th  section  of  the  1st  article  of  the  constitution ; 
that,  with  respect  to  every  thing  else,  the  power  of  the 
states  is  supreme,  and  admits  of  no  control.     If  this  be 
true,  the  distmction  between  property  and  other  subjects, 
to  which  the  power  of  taxation  is  applicable,  is  merely 
arbitrary,  and  can  never  be  sustamed.    This  is  not  aU. 
If  the  controlling  power  of  the  states  be  established ;  if 
their  supremacy,  as  to  taxation,  be  acknowledged ;  what 
is  to  restrain  their  exercising  this  control,  in  any  ^hape 
they  may  please  to  give  it  ?    Their  sovereignty  is  not 
confined  to  taxation.     This  is  not  the  only  mode,  in 
which  it  might  be  displayed.    The  question  is,  in  truth, 
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stion  of  supremacy;  and  if  the  right  of  the  states 
the  means  employed  by  the  general  government 
needed,  the  declaration,  that  the  constitution,  and 
ws  made  in  pursuance  thereof,  shall  be  the  su- 
i  iaw  of  the  land,  is  empty  and  unmeaning  deda- 
u." 

O40.  "It  has  also  been  insisted,  that,  as  the  power 
ation  in  the  general  and  state  governments,  is  ac- 
edged  to  be  concurrent,  every  argument,  which 
sustain  the  right  of  the  general  government  lo 
inks,  chartered  by  the  slates,  will  equally  sustain 
;ht  of  the  states  to  tax  banks,  chartered  by  the  gen- 
ovemment.     But,  the  two  cases  are  not  on  the 
reason.     The  people  of  all  the  states  have  created 
neral  government,  and  have  conferred  upon  it  the 
il   power  of    taxation.     The  people  of   all    the 
,  and  the  states   themselves,  are  represented  in 
3SS,  and,  by  their  representatives,  exercise  this 
■.     When  they  fax    the  chartered  institutions  of 
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right  of  congress  to  tax  the  state  banks,  and  could  not 
prove  the  right  of  the  states  to  tax  the  bank  of  the 
United  States. 

;  §  1041.  "The  court  has  bestowed  on  this  subject  its 
most  deliberate  consideration.  The  result  is  a  convic- 
tion, that  th^  states  have  no  power,  by  taxation  or 
otherwise,  to  retard,  impede,  burden,  or  in  any  manner 
control,  the  operations  of  the  constitutional  laws  enact- 
ed by  congress,  to  carry  into  execution  the  powers 
vested  in  the  general  government.  This  is,  we  think, 
the  unavoidable  consequence  of  that  supremacy,  which 
the  constitution  has  declared.  We  are  unanimously  of 
opinion,  that  the  law  passed  by  the  legislature  of  Mary- 
land, imposing  a  tax  on  the  bank  of  the  United  States, 
is  unconstitutional  and  void."  ^ 

§  1042.  In  another  case  the  question  was  raised, 
whether  a  state  had  a  constitutional  authority  to  tax 
stock  issued  for  loans  to  the  United  States ;  and  it  was 
held  by  the  Supreme  Court,  that  a  state  had  not.* 
The  reasoning  of  the  court  was  as  follows.  "Is  the  stock, 
issued  for  loans  made  to  the  government  of  the  Unit- 
ed States,  liable  to  be  taxed  by  states  and  corpora- 
tions? Congress  has  power,  *to  borrow  money  on 
the  credit  of  the  United  States.*  The  stock  it  issues 
is  the  evidence  of  a  debt  created  by  the  exercise  of  this 
power.  The  tax  in  question  is  a  tax  upon  the  contract,  * 
subsisting  between  the  government  and  the  individual. 
It  bears  flirecdy  upon  that  contract,  while  subsisting, 


1  The  doctrine  was  again  re-examined  by  the  Supreme  Court  in  a 
later  case,  and  deliberately  re-affirmed ;  Oshom  v.  Bank  qf  the  UniUd 
StaltSy  9  Wheat.  R.  738,  859  to  868 ;  1  Kent's  Comm.  Lect.  19,  p.  235 
to  239. 

9  fFesUm  v.  The  CSty  CauncU  qf  Charkstony  2  Peters's  R.  449. 
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I  full  force.  The  power  operates  upon  the  con- 
Ithe  instant  it  is  framed,  and  must  imply  a  right  to 
\  that  contract.     If  the    states  and    corporations 

out  the  Union,  possess  Ihe  power  to  tax  a  con- 
br  Ihe  loan  of  money,  what  shall  arrest  this  prin- 
1  its  application  to  every  other  contract  ?     What 

1  can  government  adopt,  which  will  not  be  ex- 

)  its  influence? 
1)43.  "But  it  is  unnecessary  to  pursue  this  princi- 
Irough  its  diversified  application  to  all  Ihe  con - 
1  and  to  the  various  operations  of  government. 
i  can  be  selected,  which  is  of  more  vital  interest 
Icommunity,  than  this  of  borrowmg  money  on  the 

f  the  United  States.     No  power  has  been  con- 

ythe  American  people  on  their  government,  the 
hd  un'iurthened  exercise  of  which  more  deeply 
I  every  member  of  our  republic.  In  war,  when 
fiour,  the  safely,  Ihe  independence  of  the  nation 

;  defended,  when  all  its  resources  aie   to  be 
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may  be  carried  to  any  extent  within  the  jurisdiction  6f 
the  state  or  corporation,  which  imposes  it,  which  the 
will  of  each  state  and  corporation  may  prescribe.  A 
power,  which  is  given  by  the  whole  American  people 
for  their  common  good ;  which  is  to  be  exercised  at  the 
most  critical  periods  for  the  most  important  purposes ; 
on  the  free  exercise  of  which  the  interests  certainly, 
perhaps  the  liberty,  of  the  whole  may  depend ;  may  be 
burthened,  impeded,  if  not  arrested,  by  any  of  the  or- 
ganized parts  of  the  confederacy. 

§  1044.  "In  a  society,  formed  like  ours,  with  one  su- 
preme government  for  national  purposes,  and  nume- 
rous state  governments  for  other  purposes ;  in  many 
respects  independent,  and  in  the  uncontrolled  exercise 
of  many  important  powers,  occasional  interferences 
ought  not  to  surprise  us.  The  power  of  taxation  is 
one  of  the  most  essential  to  a  state,  and  one  of  the  most 
extensive  in  its  operation.  The  attempt  to  maintain  a 
rule,  which  shall  limit  its  exercise,  is  undoubtedly  among 
the  most  delicate  and  difficult  duties,  which  can  de- 
volve on  those,  whose  province  it  is  to  expound  the 
supreme  law  of  the  land  in  its  application  to  the  cases 
of  individuals.  This  duty  has  more  than  once  devolved 
on  this  Court  In  the  performance  of  it  we  have  con- 
sidered it,  as  a  necessary  consequence,  from  the  su- 
premacy of  the  government  of  the  whole,  that  its  ac- 
tion in  the  exercise  of  its  legitimate  powers  should  be 
free  and  unembarrassed  by  any  conflicting  powers  in 
the  possession  of  its  parts ;  that  the  powers  of  a  state 
cannot,  rightfully,  be  so  exercised,  as  to  impede  and 
obstruct  the  free  course  of  those  measures,  which  the 
government  of  the  United  States,  may  rightfully  adopt 

§  1046.  "This  subject  was  brought  before  the  Court 
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in  the  case  of  MCuUoch  \.  The  State  of  Maryland,^ 
when  it  was  thoroughly  argued,  and  deliberately  con- 
sidered. The  question  decided  in  that  case  bears  a 
near  resemblance  to  that,  which  is  involved  in  this.  It 
was  discussed  at  the  bar  m  all  its  relations,  and  ex- 
amined by  the  Court  with  its  utmost  attention.  We 
will  not  repeat  the  reasoning,  which  conducted  us  to 
the  conclusion  thus  formed ;  but  that  conclusion  was, 
that  *  all  subjects,  over  which  the  sovereign  power  of  a 
state  extends,  are  objects  of  taxation ;  but  those,  over 
which  it  does  not  extend,  are,  upon  the  soundest  prin- 
ciples, exempt  from  taxation.'  *  The  sovereignty  of  a 
state  extends  to  every  thing,  which  exists  by  its  own 
authority,  or  is  introduced  by  its  permission ; '  but  not 
*  to  those  means,  which  are  employed  by  congress  to 
carry  into  execution  powers  conferred  on  that  body 
by  the  people  of  the  United  States.'  *  The  attempt 
to  use'  the  power  of  taxation  *  on  the  means  employ- 
ed by  the  government  of  the  Union,  in  pursuance  of 
the  constitution,  is  itself  an  abuse ;  because  it  is  the 
usurpation  of  a  power,  wjiich  the  people  of  a  single 
state  cannot  give.'  *  The  states  have  no  power  by  taxa- 
tion, or  otherwise,  to  retard,  impede,  burthen,  or  in  any 
manner  control  the  operation  of  the  constitutional  laws, 
enacted  by  congress  to  carry  into  execution  the  pow- 
ers vested  in  the  generel  government.'  We  retain 
the  opinions,  which  were  then  expressed.  A  con- 
tract made  by  the  government  in  the  exercise  of 
its  power,  to  borrow  money  on  the  credit  of  the 
United  States,  is  undoubtedly  independent  of  the 
will  of  any  state,  in  which  the  individual,  who  lends, 
may  reside;  and  is  undoubtedly  an  operation  essential 


1  4  Wh«atoD,  :316. 
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to  the  important  objects,  for  which  the  government 
was  created.  It  ought,  therefore,  on  the  principles 
settled  in  the  case  oi  M^CuUoch  v.  The  State  of  Mary- 
land to  be  exempt  from  state  ta^tation,  and  conse- 
quently from  being  taxed  by  corporations,  deriving 
their  power  from  states. 

§  1046.  "It  is  admitted,  that  the  power  of  the  gov- 
ernment to  borrow  money  cannot  be  directly  opposed ; 
and  that  any  law,  directly  obstructing  its  operations, 
would  be  void.  But  a  distinction  is  taken  between 
direct  opposition,  and  those  measures,  which  may  con- 
sequentially affect  it ;  that  is,  a  law  proliibiting  loans  to 
the  United  States,  would  be  void ;  but  a  tax  on  them 
to  any  amount  is  allowable.  It  is,  we  think,  impossible 
not  to  perceive  the  intimate  connexion,  which  exists 
between  these  two  modes  of  acting  on  the  subject. 
It  is  not  the  want  of  original  power  in  an  indepen- 
dent sovereign  state,  to  prohibit  loans  to  a  foreign 
government,  which  restrains  the  legislature  from 
direct  opposition  to  those  made  by  the  United  States. 
The  restraint  is  imposed  by  our  constitution.  The 
American  people  have  conferred  the  power  of  borrow- 
ing  money  on  their  government ;  and  by  making  that 
government  supreme,  have  shielded  its  action,  in  the 
exercise  of  this  power,  from  the  action  of  the  local 
governments.  The  grant  of  the  power  is  incompatibly 
with  a  restraining  or  controlUng  power ;  and  the  decla- 
ration of  supremacy  is  a  declaration,  that  no  such  res- 
training or  controlling  power  shall  be  exercised.  The 
right  to  tax  the  contract  to  any  extent,  when  made, 
must  operate  upon  the  power  to  borrow,  before  it 
18  exercised,  and  have  a  sensible  influence  on  the 
contract    The  extent  of  this  influence  depends  on 
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repeating,  what  was  then  said,  we  refer  to  it,  as  exhibit- 
ing our  view  of  the  sentiments  expressed  on  this  sub- 
ject by  the  authors  of  that  work. 

§  1048.  "It  has  been  supposed,  that  a  tax  on  stock 
comes  within  the  exceptions  stated  in  the  case  of 
MCuUoch  V.  The  State  of  Maryland.  We  do  not  think 
so.  The  bank  of  the  United  States  is  an  mstrument, 
essential  to  the  fiscal  operations  of  the  government ;  and 
the  power,  which  might  be  exercised  to  its  destruction, 
was  denied.  But  property,  acquired  by  that  corpora- 
tion in  a  state,  was  supposed  to  be  placed  in  the  same 
condition  with  property  acquired  by  an  individual. 
The  tax  on  government  stock  is  thought  by  this 
Court  to  be  a  tax  on  the  contract,  a  tax  on  the 
power  to  borrow  money  on  the  credit  of  the  United 
States,  and  consequently  to  be  repugnant  to  the  con- 
stitution." 

§  1049.  It  is  observable,  that  these  decisions  turn 
upon  the  point,  that  no  state  can  have  authority  to  tax 
an  instrument  of  the  United  States,  or  thereby  to  di- 
minish the  means  of  the  United  States,  used  in  the 
exercise  of  powers  confided  to  it.  But  there  is  no  pro- 
hibition upon  any  state  to  tax  any  bank  or  other  corpora- 
tion created  by  its  own  authority,  unless  it  has  restrain- 
ed itself,  by  the  charter  of  incorporation,  from  the  power 
of  taxation.^  This  subject,  however,  will  more  properly 
fall  under  notice  in  some  future  discussions.  It  may  be 
added,  that  congress  may,  without  doubt,  tax  state 
banks  ;  for  it  is  clearly  within  the  taxing  power  confid- 
ed to  the  general  government.  When  congress  tax 
the  chartered  institutions  of  the  states,  they  tax  their 


1  Providence  Bank  v.  BillingSy  4  Petere's  R.  514. 
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DDstituents ;  and  such  taxes  must  be  uniform.^ 
len  a  stale  taxes  an  institution  created  by  con- 
t  taxes  an  instrument  of  a  superior  and  indepen- 
)vereignty,  not  represented  in  the  state  legisla- 

1  JVCidloeh  V.  Ma^tmd,  4  Wheat.  R.  316,  435. 
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CHAPTER  XV. 

POWER   TO    BORROW    MONET    AND    REGULATE    COM- 

'  MERCE. 

^  1050.  Haying  finished  this  examination  of  the 
power  of  taxation,  and  of  the  accompanying  restrictions 
and  prohibitions,  the  other  powers  of  congress  will  be 
now  examined  in  the  order,  in  which  they  stand  in  the 
eighth  section. 

§  1 05 1 .  The  next,  is  the  power  of  congress  "  to  bor- 
"  row  money  on  the  credit  of  the  United  States.^'  This 
power  seems  indispensable  to  the  sovereignty  and  ex- 
istence of  a  national  government.  Even  under  the 
confederation  this  power  was  expressly  delegated.* 
The  remark  is  unquestionably  just,  that  it  is  a  power 
inseparably  connected  with  that  of  raising  a  revenue, 
and  with  the  duty  of  protection,  which  that  power  im- 
poses upon  the  general  government.  Though  in  times 
of  profound  peace  it  may  not  be  ordinarily  necessary 
to  anticipate  the  revenues  of  a  state ;  yet  the  experi- 
ence of  all  nations  must  convince  us,  that  the  burthen 
and  expenses  of  one  year,  in  time  of  war,  may  more 
than  equal  the  ordinary  revenue  of  ten  years.  Hence, 
a  debt  is  almost  unavoidable,  when  a  nadon  is  plunged 
into  a  state  of  war.  The  least  'burthensome  mode  of 
contracting  a  debt  is  by  a  loan.  Indeed,  this  recourse 
becomes  the  more  necessary,  because  the  ordmary  du- 
ties upon  importations  are  subject  to  great  diminution 
and  fluctuations  in  times  of  war ;  and  a  resort  to  direct 
taxes  for  the  whole  supply  would,  under  such  circum- 


1  Article  9. 
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Is,  become  oppressive  and  ruinous  to  the  agricul- 

Interests  of  the  country.'     Even  in  limes  of  peace 

jicies  may  occur,  which  render  a  loan   the  most 

I  economical,  and  ready  means  of  supply,  either  to 

I  expenses,  or  to  avert  calamities,  or  to  save  the 

wy  from  an  undue  depression  of  its  staple  produc- 

The  government  of  the  United  Stales  has,  on 

1  occasions  in  limes  of  profound  peace,  obtained 

lans,  among  which  a  sinking  illustration   of  the 

ny  and  convenience  of  such  arrangements  will  be 

lin  the  creation  of  stock  on  the  purchase  of  Lou- 

The  power  to  borrow  money  by  the    United 

I  cannot  (as  has  been  already  seen)  in  any  way  be 

llled,  or  interfered  with  by  the  slates.    The  grant- 

Ithe  power  is  incompatible  with  any  restraining  or 

lling  power;  and  ihe  declaralion  of  supremacy 

constitution  is  a  deciaralion,  that  no  such  re- 

;;  or  controlling  power  shall  be  exercised,* 

1)52.  The  next  power  of  congress  is,  "  to  regulate 
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shadow  of  sovereignty,  to  mock  our  hopes,  and  involve 
us  in  a  common  ruin. 

§  1054.  The  oppressed  and  degraded  state  of  com- 
merce, previous  to  the  adoption  of  the  constitution,  can 
scarcely  be  forgotten.  It  was  regiriated  by  foreigft 
nations  with  a  single  view  to  their  own  interests ;  aad 
our  disunited  efforts^  to  counteract  their  restrictions 
were  rendered  impotent  by  a  want  of  combination^ 
Congress,' indeedy  possessed  the  power  of  making  trea-? 
ties;  but  the  inability  of  the  federal  government  to 
enforce  them  had  become  so  apparent,  as  to  render 
that  power  in  a  great  degree  useless.  Thos^  who  felt 
the  injury  arising  from  this^  state  of  things,  and  those, 
who  were  capable  of  estimating  the  influence  of  com- 
merce on  the  prosperity  of  nations,  perceived  the 
necessity  of  giving  the  control  over  this'  important  sub- 
ject to  a  single  government.  It  is  not,  therefore,  mat- 
ter of  surprise,  that  the  grant  should  be  as  extensive/ 
as  the  mischief,  and  should  comprehend  all  foreign 
commerce,  and  all  commerce  among  the  states^^* 

^  1055.  But  this  subject  has  been  already  so  much 
discussed,  and  the  reasons  for  conferring  the  power  se 
fully  developed,  that  it  seems  unnecessary  to  dwell 
ferther  upon  its  importance  and  necessity  .-*  In  the 
convention  there  does  not  appear  to  have  bewi  any 
considerable  (ify  indeed,  there  was  any)  opposition  to 
the  grant  of  the  power.  It  was  reported  in  the  first 
draft  of  the  constitution  exactly,  as  it  now  stands,  ex- 
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1  Brown  V.  State  of  Maryland,  12  Wheat  R.  419,445,446 ;  1  Tuck^r'c 
Black.  Coram;  App.  248  to  252  ;•  1  Amer.  Museum,  8,  272,  VfTS,  28},'282f 
288 ;  2  Amer.  Museum,  263  to  276 ;  Id.  371 ,  372 ;  The  Federalist,  Na  7, 
11,  22;  Mr.  Madison's  Letter  to  Mr:  Cahell,  18th  Sept  1828;  5  Mar- 
sfcall's  Life  of  Washington,  ch.  2,  p.  74  to  80;  2  Pitkin's  Aiat  189,  lS2. 

2  The  Federalist,  No.  7, 11, 12,  22,  41, 42. 
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hat  the  words,  "  and  with  the  Indian  tribes,"  were 
'ards  added;  and  it  passed  without  a  division.' 

056.  In  considering  this  clause  of  the  constitu- 
everal  important  inquiries  are  presented.      In  the 
ilace,  what  is  the  natural  import  of  the  terms;  in 
ext  place,  how  far  the  power  is  exclusive  of  that 

states ;  in  the  third  place,  to  what  purposes  and 
lat  objects  the  power  may  be  constitutionally  ap- 
;  and  m  the  fourth  place,  what  are  the  true  nature 
xtent  of  the  power  to  regulate  commerce  with  the 
1  tribes. 

057.  In  the  first  place,  then,  what  is  the  constitu- 
meaning  of  the  words, "  to  regulate  commerce ; " 

B  constitution  being  (as  has  been  aptly  said)  one 
imeration,  and  not  of  definition,  it  becomes  neces- 
in  order  to  ascertain  the  extent  of  the  power,  to 
tain  the  meaning  of  the  words.*     The  power  is  lo 
ite ;  that  is,  lo  prescribe  the  rule,  by  wliich  com- 
i  is  lo  be  governed.'     The  subject  lo  be  regulated 
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clauses  to  limit  them.  In  the  present  case  there  is 
nothing  to  justify  such  a  limitation.  Commerce  un- 
doubtedly is  traffic ;  but  it  is  something  more.  It  is 
intercourse.  It  describes  the  commercial  intercourse 
between  nations,  and  parts  of  nations,  in  all  its  branches ; 
and  is  regulated  by  prescribing  rules  for  carrying  on 
that  intercourse.  The  mind  can  scarcely  conceive  a 
system  for  regulating  commerce  between  nations,  which 
shall  exclude  all  laws  concerning  navigation;  which 
shall  be  silent  on  the  admission  of  the  vessels  of  one 
nation  into  the  ports  of  another ;  and  be  confined  to 
prescribing  rules  for  the  conduct  of  individuals  in  the 
actual  employment  of  buying  and  selling,  or  barter.^ 

^  1058.  If  commerce  does  not  include  navigation, 
the  government  of  the  Union  has  no  direct  power  over 
that  subject,  and  can  make  no  law  prescribing,  what 
shall  constitute  American  vessels,  or  requiring,  that 
they  shall  be  navigated  by  American  seamen.  Yet 
this  power  has  been  exercised  from  the  commence- 
ment of  the  government ;  it  has  been  exercised  with  the 
consent  of  all  America ;  and  it  has  been  always  under* 
stood  to  be  a  commercial  regulation.  The  power  over 
navigation,  and  over  commercial  intercourse,  was  one  of 
the  primary  objects,  for  which  the  people  of  America 
adopted  their  government ;  and  it  is  impossible,  that 
the  convention  should  not  so  have  understood  the  word 
"  commerce,"  as  embracing  it.*  Indeed,  to  construe 
the  power,  so  as  to  impair  its  efficacy,  would  defeat  the 
very  object,  for  which  it  was  introduced  into  the  con- 
stitution;^ for  there  cannot  be  a  doubt,  that  to  exclude 

1  Gibbons  v.  Ogdtn,  9  Wheat  189,  190;  Td.  229,  230. 
3  9  Wheat.  R.  190, 191 ;  Id.  215, 216,  217;  Id.  229,  230 ;  1  Tucker's 
Black«  Comm.  App.  249  to  252. 
3  12  Wheat  R.  446. 
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irion  and  intercourse   I'roni  its  scope  would  be  to 
upon  us  all  the  prominent  defects  of  the  confede^ 
,  and  subject  the  Union  to  the  ill-adjusted  sys- 
of  rival  states,  and  the  oppressive  preferences  of 
n  nations  in  favour  of  their  own  navigation/ 
059.  The  very  exceptions  found  in  the  constitu- 
emonstrale  this ;  for  it  would  be  absurd,  as  well 
■less,  to  except  from  a  granted  power  that,  which 
ot  granted,  or  that,  which  the  words  did  not  com- 
nd.     There  are  plain  exceptions  in  the  constitu- 
ora  the  power  over  navigation,  and  plain  inhibir 
to  the  exercise  of  that  power  in  a  particular  way. 
should  these  be  made,  if  the  power  itself  was  not 
stood  to  be  granted  7     The  clause  already  cited, 
0  preference  shall  be  given  by  any  regulation  of 
erce  or  revenue  to  the  ports  of  one  state  over 
of  another,  is  of  this  nature.     This  clause  cannot 
derstood,  as  applica!»le  to  those  laws  only,  which 
issed  for  purposes  of  revenue,  because  it  is  ex- 
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^  1060.  Foreign  arid  domestic  intercourse  has  been 
universally  understood  to  be  within  the  reach  of  the 
power.  How,  otherwise,  could  our  systems  of  prohi- 
bition and  non -intercourse  be  defended  ?  From  what 
other  source  has  been  derived  the  power  of  laying  em- 
bargoes in  H  time  of  peace,  and  without  any  reference 
to  war,  or  its  operations  ?  Yet  this  power  has  been 
universally  admitted  to  be  constitutional,  even  in  times 
of  the  highest  political  excitement.  And  although  the 
laying  of  an  embargo  in  the  form  of  a  perpetual  law  was 
contested,  as  unconstitutional,  at  one  period  of  our  po- 
litical history,  it  was  so,  not  because  an  embargo  was 
not  a  regulation  of  commerce,  but  because  a  perpetual 
embargo  was  an  annihilation,  and  not  a  regulation  of 
commerce.*  It  may,  therefore,  be  safely  affirmed,  that 
the  terms  of  the  constitution  have  at  all  times  been  un- 
derstood to  include  a  power  over  navigation,  as  well  as 
trade,  over  intercourse,  as  well  as  traffic  ;^  and,  that,  in 
the  practice  of  other  countries,  and  especially  in  our  own, 
there  has  been  no  diversity  of  judgment  or  opinion. 
During  our  whole  colonial  history,  this  was  acted  upon 
by  the  British  parliament,  as  an  uncontested  doctrine. 
That  government  regulated  not  merely  our  traffic  with 
foreign  nations,  but  our  navigation,  and  intercourse,  as 
unquestioned  functions  of  the  power  to  regulate  com- 
merce.' 


1  9  Wheat.  193 ;  1  Kent's  Comm.  Lect  19,  p.  404,  405 ;  The  Briga«- 
tine  William,  2  Hall's  Law  Journal,  265 ;  Sergeant  on  Const,  ch.  2S, 
p.  290,  &c. 

a  9  Wheat.  193,  215,  216,  217;  Id.  226;  12  Wheat  R.  446,  447; 
North  River  Steamboat  Company  v.  lAmngston^  3  Cowen's  R.  713. 

3  Gibbons  v.  Ogdm,  9  Wheaton's  R.  1,  201 ;  lb.  224 ;  lb.  225  to  228. 
See  Mr.  Verplank's  letter  to  Col.  Drayton  in  1831 ;  Resolves  of  Con- 
gress, 14th  Oct.  1774,  (1  Journal  of  Congress,  27) ;  2  Marshall's  Life  of 
Washington,  (in  five  volumes,)  p.  77,  81 ;  Dr.  FranUin's  Ksaminationi 
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|06l.    This   power    the    constitution    extends    to 

lerce  wllh  foreign  nations,  and  among  the  several 

and  with  the  Indian  tribes.     In  regard  to  for- 

nations,  it  is  universally  admitted,  that  the   words 

rehend  every  species  of  commercial  intercourse. 

Irt  of  trade  or  intercourse  can  be  carried  on  be- 

[  this  country  and  another,  to  which  it  does  not 

Id.     Commerce,  as  used  in  the  constitution,  is  a 

every  part  of  which  is  indicated  by  the  term.     If 

:  its  admitted  meaning  in  its  application  to  foreign 

Is,  it  must  carry  the  same  meaning  throughout  the 

'     The  next  words  are  "  among  the  several 

The    word    "  among"    means    iniermingled 

A  thing,  which  is  among  others,  is  intermingled 

Ihem.     Commerce  among  the  states  cannot  slop 

1  external  boundary  line  of  each  state,  but  may  be 

1  into  the  interior.     It  does  not,  indeed,  com- 

nd  any  commerce,  which  is  purely  internal,  be- 

iiian  and  man  in  a  single  state,  or  between  dif- 
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Union,  is  scarcely  less,  than  that  of  regulating  it  with 
foreign  states.*  A  very  material  object  of  this  power  is 
the  relief  of  the  states,  which  import  and  export  through 
other  states,  from  the  levy  of  improper  contributions  on 
them  by  the  latter.  If  each  state  were  at  liberty  to 
regulate  the  trade  between  state  and  state,  it  is  easy  to 
foresee,  that  ways  would  be  found  out  to  load  the  articles 
of  import  and  export,  during  their  passage  through  the 
jurisdiction,  with  duties,  which  should  fall  on  the  makers 
of  the  latter,  and  the  consumers  of  the  former.*  The 
experience  of  the  American  states  during  the  confed- 
eration abundantly  establishes,  that  such  ai*rangements 
could  be,  and  would  be  made  under  the  stimulating  in- 
fluence of  local  interests,  and  the  desire  of  undue  gain.^ 
Instead  of  acting  as  a  nation  in  regard  to  foreign  pow- 
ers, the  states  individually  commenced  a  system  of 
restraint  upon  each  other,  whereby  the  interests  of  for- 
eign powers  were  promoted  at  their  expense.  When 
one  state  imposed  high  duties  on  the  goods  or  vessels 
of  a  foreign  power  to  countervail  the  regulations  of 
such  powers,  the  next  adjoining  states  imposed  lighter 
duties  to  invite  those  articles  into  their  ports,  that  they 
might  be  transferred  thence  into  the  other  states,  se- 
curing the  duties  to  themselves.  This  contracted  policy 
in  some  of  the  states  was  soon  counteracted  by  others. 
Restraints  were  immediately  laid  on  such  commerce 
by  the  suffering  states ;  and  thus  a  state  of  affairs  dis- 
orderly and  unnatural  grew  up,  the  necessary  tendency 
of  which  was  to  destroy  the  Union  itself.^     The  history 

I  See  the  Federalist,  No.  6,  7,  Jl,  1%  22,  41,  42;  JV.  R.  Sleamboai 
Company  v.  Livingston,  3  Cowcn's  R.  713. 

3  12  Wheaton's  R.  448,  449 ;  9  WheatoD,  199  to  204. 

»  The  Federalist,  No.  42 ;  1  Tuck.  Black.  Coram.  App.  247  to  252.. 

^  See  President  Monroe's  Exposition  and  Message,  4  May,  1822,  p. 
81,32. 
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ler  nations,  also,  furnishes  the  same  admonition, 
iitzerland,  where  the  union  is  very  slight,  it  has 
found  necessary  to  provide,  that  each  canton  shall 
liged  to  allow  a  passage  to  merchandise  through 
risdiction  into  other  cantons  without  an  augmen- 

of  toils.  In  Germany,  it  is  a  law  of  the  empire^ 
le  princes  shall  not  lay  tolls  on  customs  or  bridges, 
,  or  passages,  without  the  consent  of  the  emperor 
iet.  But  these  regulations  are  but  imperfectly 
d  ;  and  great  public  mischiefs  have  consequently 
ed. '  Indeed,  without  this  power  to  regulate 
erce  among  the  states,  the  power  of  regulating. 
n  commerce  would  be  incomplete  and  ineffecluoL* 
ery  laws  of  the  Union  in  regard  to  the  latter, 
ler  for  revenue,  for  restriction,  for  retaliation,  or 
icouragemeut  of  domestic  products  or  pursuits, 

be  evaded  at  pleasure,  or  rendered  impotent.' 
)rl,  in  a  practical  view,  it  is  impossible  to  separate 
guhuion  of  foreign  commerce  and  domestic  com- 
^mojuMli^late^ran^acl^ther^Th^sa^^ 
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settled  upon  the  most  solemn  deliberation,  that  the 
power  is  exclusive  in  the  government  of  the  United 
States.^  The  reasoning,  upon  which  this  doctrme  is 
founded,  is  to  the  foUowing  effect  The  power  to  reg- 
ulate commerce  is  general  and  unlimited  in  its  terms, 
,  The  full  power  to  regulate  a  particular  subject  implies 
the  whole  power,  and  leaves  no  residuum.  A  grant  of 
the  whole  is  incompatible  with  the  existence  of  a  right 
in  another  to  any  part  of  it.  A  grant  of  a  power  to 
regulate  necessarily  excludes  the  action  of  all  others, 
who  would  perform  the  same  operation  on  the  same 
thing.  Regulation  is  designed  to  indicate  the  entire 
result,  applying  to  those  parts,  which  remain  as  they 
were,  as  well  as  to  those,  which  are  altered.  It  pro- 
duces a  uniform  whole,  which  is  as  much  disturbed  and 
deranged  by  changing,  what  the  regulating  power  de- 
signs to  have  unbounded,  as  that,  on  which  it  has 
operated.* 

§  1064.  The  power  to  regulate  commerce  is  not  at 
all  like  that  to  lay  taxes.  The  latter  may  weU  be  con- 
current, while  the  former  is  exclusive,  resulting  from 
the  different  nature  of  the  two  powers.  The  power  of 
congress  in  laying  taxes  is  not  necessarily,  or  naturally 
inconsistent  with  that  of  the  states.  Each  may  lay  a  tax 
on  the  same  property,  without  interfering  with  the  action 
of  the  other ;  for  taxation  is  but  taking  small  portions 
from  the  mass  of  property,  which  is  susceptible  of  almost 
infinite  division.  In  imposing  taxes  for  state  purposes, 
a  state  is  not  doing,  what  congress  is  empowered  to  do. 
Congress  is  not  empowered  to  tax  for  those  purposes. 


1  Gibbons  v.  Ogden,  9  Wheaton's  R.  1 ;  Brown  v.  Maryland^  12 
Wheaton's  R.  419,  445.  446;  1  Tucker's  Black.  Comm.  App.  180, 309; 
A*.  jR.  Sttam  Boat  Company  v.  LivingUonj  3  Cowen's  R*  713i 

9  9  Wheaton's  R.  196, 198,  209 ;  lb.  227,  228. 

TOL.  II.  65 
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1  are  within  the  exclusive  province  of  the  states. 
1,  then,  each  government  exercises  the  power  of 
on,  neither  is  exercising  the  power  of  ihe  other, 
vhen  a  state  proceeds  to  regulate  commerce  with 
n  nations,  or  among  the  several  states,  it  is  exer- 

the  very  power,  which  is  granted  to  congress ;  and 
ng  the  very  thing,  which  congress  is  authorized 
.  There  is  no  analogy,  then,  between  the  power 
.ation,  and  the  power  of  regulating  commerce.' 

065.  Nor  can  any  power  be  inferred  in  the  states 
;ulate  commerce  from  other  clauses  in  the  consti- 
1,  or  the  acknowledged  rights  exercised  by  the 
1.  The  constitution  has  prohibited  the  states  from 
;  any  impost  or  duty  on  imports  or  exports  ;  but 
oes  not  admit,  that  the  state  might  otherwise  have 
ised  the  power,  as  a  regulation  of  commerce.  The 
;  of  such  imposts  and  duties  may  be,  and  indeed 

is  used,  as  a  mere  regulation  of  commerce,  by 
Timents  possessing  that  power.*     But  the  laying 
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commerce,  in  any  degree  impugn  this  reasoning.  These 
powers  are  entirely  distinct  in  their  nature  from  that  to 
regulate  commerce ;  and  though  the  same  means  may 
be  resorted  to,  for  the  purpose  of  carrying  each  of  these 
powers  into  elBfect,  this  by  no  just  reasonmg  furnishes 
any  grojmd  to  assert,  that  they  are  identical.^  Among 
these,  are  inspection  laws,  health  laws,  laws  regulating 
turnpikes,  roads,  and  ferries,  aU  of  which,  when  exer- 
cised by  a  state,  are  legitimate,  arising  from  the 
general  powers  belonging  to  it,  unless  so  far  as  they 
conflict  with  the  powers  delegated  to  congress.*  They 
are  not  so  much  regulations  of  commerce,  as  of  police ; 
and  may  truly  be  said  to  belong,  if  at  all  to  commerce, 
to  that  i^vhich  is  purely  internal  The  pilotage  laws  of 
the  states  may  fall  under  the  same  description.  But 
they  have  been  adopted  by  congress,  and  without  ques- 
tion are  controllable  by  it' 

§1067.  The  reasoning,  by  which  the  power  given  to 
congress  to  regulate  commerce  is  maintained  to  be  ex^ 
elusive,  has  not  been  of  late  seriously  controverted ; 
and  it  seems  to  have  the  cheerful  acquiescence  of  the 
learned  tribunals  of  a  particular  state,  one  of  whose  acts 
brought  it  first  under  judicial  exammation.^ 

§  1068.  The  power  to  congress,  then,  being  exclu- 
sive, no  state  is  at  liberty  to  pass  any  laws  imposing  a 


i  See  Coifidd  y.  CargUl,  4  Wash.  Cir.  R.  371, 379,  d&c. 
9  9  Wheaton*8  R.  203  to  207, 209. 

3  9  Wheaton's  R.  207,  208, 209. 

4  1  Kent's  Comm.  Lect  19,  p.  404, 410, 411.  See  also  Rawle  on^  the 
CoDstitution,  ch.  9,  p.  81  to  84 ;  Sergeant  on  Const  ch.  28,  p.  291,  292. 
—  There  is  a  very  able  and  candid  review  of  the  whole  subject  by  Mr. 
Chancellor  Kent  in  his  excellent  commentaries.  (1  Kent's  Comm.  Le(ft 
19,  p.  404.)  I  gladly  avail  myself  of  this,  as  well  as  of  all  other  occa- 
sions, to  recommend  his  learned  labours  to  those,  who  seek  to  study  the 
Uw,  or  the  constitution,  with  a  liberal  and  enlightened  spirit 
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tax  upon  importers,  importmg  goods  from  foreign  coun- 
tries, or  from  Other  states.    It  is  wholly  immaterial, 
whether  the  tax  be  laid  on  the  goods  imported,  or  on 
the  person  of  the  importer.    In  each  case,  it  is  a  restric- 
tion of  the  right  of  commerce,  not  conceded  to  the  states. 
As  the  power  of  congress  to  regulate  commerce  reaches 
the  interior  of  a  state,  ^  it  might  be  capable  of  authoriz- 
ing the  sale  of  the  articles,  which  it  introduces.     Com- 
merce is  mtercourse ;   and  one  of  its  most  ordinary 
ingredients  is  traffic.    Ji  is  inconceivable,  that  the 
power  to  authorize  traffic,  when  given  in  the  most  com- 
prehensive terms,  with  the  intent,  that  its  efficacy 
should  be  complete,  should  cease  at  the  point,  when 
its  continuance  is  indispensable  to  its  value.    To  what 
purpose  should  the  power  to  allow  importation  be  given, 
unaccompanied  with  the  power  to  authorize  the  sale  of 
the  thing  imported  ?     Sal^  is  the  object  of  importation ; 
and  it  is  an  essential  mgredient  of  that  Intercourse,  of 
which  importation  constitutes  a  part    As  congress  has 
the  right  to  authorize  importation,  it  must  have  a  right 
to  authorize  the  importer  to  seU.    What  would  be 
the  language  of  a  foreign  government,  which  should  be 
informed,  that  its  merchants  after  importation  were 
forbidden  to  sell  the  merchandize  imported?     What 
answer  could  the  United  States  give  to  the  complaints 
and  just  reproaches,  to  which  such  extraordinary  con- 
duct would  expose  them  1    No  apology  could  be  re- 
ceived, or  offered.     Such  a  state  of  things  would  anni- 
hilate commerce.    It  is  no  answer,  that  the  tax  may  be 
moderate ;  for,  if  the  power  exists  in  the  states,  it  may 
be  carried  to  any  extent  they  may  choose.     If  it  does 


1  9  Wheaton'a  R.  197  to  204. 
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not  exist,  every  exercise  of  it  is,  pro  tantOy  a  violation  of 
the  power  of  congress  to  regulate  commerce.  * 

§  1069.  How  far  any  state  possesses  the  power  to 
authorize  an  obstruction  of  any  navigable  stream  or 
creek,  in  which  the  tide  ebbs  and  flows,  within  its  ter- 
ritorial limits,  as  by  authorizing  the  erection  of  a  dam 
across  it,  has  been  la  subject  of  much  recent  discussion. 
If  congress,  m  regulating  commerce,  should  pass  any 
act,  the  object  of  which  should  be  to  control  state  leg- 
islation over  such  navigable  streams  or  creeks,  there 
would  be  little  diflSculty  in  saying,  that  a  state  law  in 
conflict  with  such  an  act  would  be  void.  But  if  con- 
gress has  passed  no  general  or  special  act  on  the  sub- 
ject, the  invalidity  of  such  a  state  act  must  be  placed 
entirely  upon  its  repugnancy  to  the  power  to  regulate 
commerce  in  its  dormant  &tate.  Under  such  circum- 
stances, it  would  be  difficult  to  affirm,  that  the  sove- 
reignty of  a  state,  acting  on  subjects  within  the  reach  of 
other  powers,  beside  that  of  regulating  commerce,  and 
which  belonged  to  its  general  territorial  jurisdiction, 
would  be  intercepted  by  the  exclusive  pow'er  of  com- 
merce, unexercised  by  congress,  over  the  same  subject- 
matter.  The  value  of  the  property  on  the  banks  of 
such  streams  and  creeks  may  be  materially  enhanced 
by  excluding  the  waters  from  them  and  the  adjacent  low 
and  marshy  grounds,  and  the  health  of  the  inhabitants 
be  improved.  Measures  calculated  to  produce  these 
objects,  provided  they  do  not  come  into  collision  with 
the  power  of  the  general  government,  are  undoubtedly 
within  those,  which  are  reserved  to  the  states.* 

1  Broum  v.  Staie  qf  Maryland,  12  Wbeaton's  R.  419,  445  to  447; 
9  Wheaton^s  R.  197.  dLc.  —  Mr.  Justice  Thomp«oii  dissented  from  this 
doctrine,  as  will  be  seen  in  his  opinion  in  12  Wheaton's  R.  449,  kc. 

9  WUiWi  V.  ElaekUrd  Cruk  Company^  2  Peters's  R.  245. 
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§  1070.  In  the  next  place,  to  what  extent,  and  for 
what  objects  and  purposes  the  power  to  regulate  com- 
merce may  be  constitutionally  applied. 

^  1071.  And  first,  among  the  states.  It  is  not  doubt-^ 
ed,  that  it  extends  to  the  regulation  of  navigation,  and 
to  the  coasting  trade  and  fisheries,  within,  as  well  as 
without  any  state,  wherever  it  is  connected  with  the 
commerce  or  intercourse  with  any  other  state,  or  with 
foreign  nations.^  It  extends  to  the  regulation  and  gov- 
ernment of  seamen  on  board  of  American  ships ;  and 
to  conferring  privileges  upon  ships  built  and  owned  in 
the  United  States  in  domestic,  as  well  as  foreign  trade.' 
It  extends  to  quarantine  laws,  and  pilotage  laws,  and 
wrecks  of  the  sea.'  It  extends,  as  well  to  the  naviga- 
tion of  vessels  engaged  in  carrying  passengers,  and 
whether  steam  vessels  or  of  any  other  description,  as 
to  the  navigation  of  vessels  engaged  in  traffic  and  gen- 
eral coasting  business.^  It  extends  to  the  laying  of 
embargoes,  as  well  on  domestic,  as  on  foreign  voyages.^ 
It  extends  to  the  construction  of  light-houses,  the  placing 
of  buoys  and  beacons,  the  removal  of  obstructions 
to  navigation  in  creeks,  rivers,  sounds,  and  bays,  and 
the  establishment  of  securities  to  navigation  against  the 
inroads  of  the  ocean.  It  extends  also  to  the  designa- 
tion of  particular  port  or  ports  of  entry  and  delivery  for 
the  purposes  of  foreign  commerce.^  These  powers 
have  b^en  actually  exerted  by  the  national  government 


i  Gtbhons  v.  OgtUn,  9  Wheat.  R.  189  to  196 ;  Id.  311  to  dl5;  1  TocL 
Black.  Comm.  A  pp.  247  to  249  ;  Id.  250. 
9  1  Tuck.  Black.  Comin.  App.  252. 

3  9  Wheat  R.  203,  204, 205,  206, 207,  206;   1  Tack.  Black.  Comm. 
App.  251,  252. 

4  9  Wheat.  R.  214, 915  to  221. 

s  9  Wheat  R.  J  91, 192;  1  Kent's  Comm.  Lect  19,  p.  404, 405. 
«  1  Tuck.  Black  Comm.  App.  249,  251 ;  9  Wheiit  R.  209, 90^ 
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under  a  system  of  laws,  many  of  which  commenced 
with  the  early  establishment  of  the  constitution ;  and 
they  have  continued  unquestioned  unto  our  day,  if 
not  to  the  utmost  range  of  their  reach,  at  least  to  that 
of  their  ordinary  application.* 

§  1072.  Many  of  the  like  powers  have  been  applied 
in  the  regulation  of  foreign  commerce.  The  commer- 
cial system  of  the  United  States  has  also  been  employ- 
ed sometimes  for  the  purpose  of  revenue ;  sometimes 
for  the  purpose  of  prohibition  ;  sometimes  for  the  pur- 
pose of  retaliation  and  commercial  reciprocity  ;  some- 
times to  lay  embargoes ;  •  sometimes  to  encourage  do- 
mestic navigation,  and  the  shipping  and  mercantile  inter- 
est by  bounties,  by  discriminating  duties,  and  by  special 
preferences  and  privileges ; '  and  sometimes  to  regu- 
late intercourse  with  a  view  to  mere  political  objects, 
such  as  to  repel  aggressions,  increase  the  pressure  of 
war,  or  vindicate  the  rights  of  neutral  sovereignty.  In 
all  these  cases,  the  right  and  duty  have  been  conceded 
to  the  national  government  by  the  unequivocal  voice  of 
the  people. 

^  1 073.  A  question  has  been  recently  made^  wheth- 
er congress  have  a  constitutional  authority  to  apply  the 
power  to  regulate  commerce  for  the  purpose  of  encour- 
aging and  protecting  domestic  manufactures.  It  is  not 
denied,  that  congress  may,  incidentally,  in  its  arrange- 

1  Mr.  Hamilton,  in  bis  celebrated  argument  on  the  national  bank, 
(123d  Feb.  1791,)  enumerates  the  following  as  within  the  power  to  rcga* 
late  commerce,  viz.  the  regulation  of  policies  of  insurance,  of  salvage 
upon  goods  found  at  sea,  and  the  disposition  of  such  goods  ;  the  regu- 
lation of  pilots ;  and  the  regulation  of  bills  of  exchange  drawn  by  one 
merchant  upon  a  merchant  of  another  state ;  and,  of  course,  the  regula- 
tion of  foreign  bills  of  exchange.* 

9  Sergeant  on  Const  Law  ch.  28,  (ch.  30,  2d  ediL) 

3  Bee  1  £lliot'8  Debates,  144. 

•  1  Bamihoat  Work's,  IM. 
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i  for  revenue,  or  to  countervail  foreign  restrictions, 
Irage  the  growth  of  domesiic  manulactures.  But 
larneslly  and  strenuously  insisted,  that,  under  the 
r  of  regulating  commerce,  congress  have  no  right 
Jinently  to  prohibit  any  importations,  or  to  tax 
Unreasonably  for  the  purpose  of  securing  the  home 
ft  to  the  domestic  manufacturer,  as  they  thereby 
by  the  commerce  enirusted  to  them  lo  regulate.and 
I  an  interest,  with  which  they  have  no  constitutional 
r  to  interfere.'  This  opinion  constitutes  the  iead- 
tctrine  of  several  states  in  the  Union  at  the  pres- 
loment ;  and  is  maintained,  as  vital  to  the  existence 
I  Union.  On  the  other  hand,  it  is  as  earnestly  and 
lously  maintained,  that  congress  does  possess  the 
lional  power  to  encourage  and  protect  manu- 
ts  by  appropriate  regulations  of  commerce  ;  and 
lie  opposite  opinion  is  destructive  of  all  the  pur- 
f  the  Union,  and  would  annihilate  its  value. 

Under    such  circumstances,    it    becomes 
lensable  to  review  the  grounds,  upon  which   the 
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it  entire  in  its  present  connexion.  It  is  to  the  following 
effect,  —  The  constitution  is  one  of  limited  and  enu- 
merated powers  ;  and  none  of  them  can  be  rightfully 
exercised  beyond  the  scope  of  the  objects,  specified  in 
those  powers.  It  is  not  disputed,  that,  when  the  power 
is  given,  all  the  appropriate  means  to  carry  it  into  effect 
are  included.  Neither  is  it  disputed,  that  the  laying  of 
duties  is,  or  may  be  an  appropriate;  means  of  regulating 
commerce.  But  the  question  is  a  very  different  one, 
whether,  under  pretence  of  an  exercise  of  the  power  to 
regulate  commerce,  congress  may  in  fact  impose  duties 
for  objects  wholly  distinct  from  commerce.  The  ques- 
tion comes  to  this,  whether  a  power,  exclusively  for  the 
regulation  of  commerce,  is  a  power  for  the  regula- 
tion of  manufactures  ?  The  statement  of  such  a  ques- 
tion woifld  seem  to  involve  its  own  answer.  Can  a 
power,  granted  for  one  purpose,  be  transferred  to  anoth- 
er ?  If  it  can,  where  is  the  limitation  in  the  constitu- 
tion ?  Are  not  commerce  and  manufactures  as  distinct, 
as  commerce  and  agriculture  ?  If  they  are,  how  can  a 
power  to  regulate  one  arise  from  a  power  to  regulate 
the  other  ?  It  is  true,  that  commerce  and  manufactures 
are,  or  may  be,  intimately  connected  with  each  other. 
A  regulation  of  one  may  injuriously  or  beneficially  af- 
fect the  other.  But  that  is  not  the  point  in  controversy. 
It  is,  whether  congress  has  a  right  to  regulate  that, 
which  is  not  committed  to  it,  under  a  power,  which  is 
committed  to  it,  simply  because  there  is,  or  may  be  an 
intimate  connexion  between  the  powers.  If  this  were 
admitted*  the  enumeration  of  the  powers  of  congress 
would  be  wholly  unnecessary  and  nugatory.  Agricul- 
ture, colonies,  capital,  machinery,  the  wages  of  labour, 
the  profits  of  stock,  the  rents  of  land,  the  punctual  per- 
formance of  contracts,  and  the  diffusion  of  knowledge 
VOL.  II.  66 
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would  all  be  within  the  scope  of  the  power ;  for  all  of 
them  bear  an  intimate  relation  to  commerce.     The 
result  would  be,  that  the  powers  of  congress  would 
embrace  the  widest  extent  of  legislative  functions,  to 
the  utter  demolition  of  all  constitutional  boundaries  be- 
tween the  state  and  national  governments.      When 
duties  are  laid,  not  for  purposes  of  revenue,  but  of  retal- 
iation and  restriction,  to  countervail  foreign  restrictions, 
they  are  strictly  within  the  scope  of  the  power,  as  a 
regulation  of  commerce.    But  when  laid  to  encourage 
manufactures,  they  have  nothing  to  do  with  it    The 
power  to  regulate  manufactures  is  no  more  confided  to 
congress,  than  the  power  to  interfere  with  the  systems  of 
education,  the  poor  laws,  or  the  road  laws  of  die  states. 
It  is  notorious,  that,  in  the  convention,  an  attempt  was 
made  to  introduce  into    the  constitution  a  power  to 
encourage  manufactures ;  but  it  was  withheld.^     In 
stead  of  granting  the  power  to  congress,  permission  was 
given  to  the  states  to  impose  duties,  with  the  consent  of 
that  body,  to  encourage  their  own  manufactures ;  and 
thus,  in  the  true  spirit  of  justice,  imposing  the  burthen 
on  those,  who  were  to  be  benefited.     It  is  true,  that 
congress  may,  mcidentally,  when  laying  duties  for  rev- 
enue, consult  the  other  interests  of  the  country.     They 
may  so  arrange  the  details,  as  indirectly  to  aid  manu- 
factures.   And  this  is  the  whole  extent,  to  which  con- 
gress has  ever  gone  until  the  tarifls,  which  have  given 
rise  to  the  present  controversy.     The  former  prece- 
dents of  congress  are  not,  even  if  admitted  to  be  au- 
thoritative, applicable  to  the  question  now  presented.* 

1  A  proposition  was  referred  to  the  committee  of  Details  and  Revi- 
tion  <*  to  establish  public  institutions,  rewards,  and  immunities,  for  the 
promotion  of  agriculture,  commerce,  trade,  and  manufactures."  The 
committee  never  reported  on  it    Journ.  of  Convention,  p.  2G1. 

B  The  above  arguments  and  reasoning  have  been  gathered,  as  Ikr  as 
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§  1076,  The  reasoning  of  those,  who  maintain  the 
doctrine,  that  congress  has  authority  to  apply  the  power 
to  regulate  commerce  to  the  purpose  of  protecting  and 
encouraging  domestic  manufactures,  is  to  the  following 
effect.  The  power  to  regulate  commerce,  being  in  its 
terms  unlimited,  includes  all  means  appropriate  to  the 
end,  and  all  means,  which  have  been  usually  exerted 
under  the  power.  No  one  can  doubt  or  deny,  that  a 
power  to  regulate  trade  involves  a  power  to  tax  it.  It 
is  a  familiar  mode,  recognised  in  the  practice  of  all 
nations,  and  was  known  and  admitted  by  the  United 
States,  while  they  were  colonies,  and  has  ever  since 
been  acted  upon  without  opposition  or  question.  The 
American  colonies  wholly  denied  the  authority  of  the 
British  parliament  to  tax  them,  except  as  a  regulation 
of  commerce ;  but  they  admitted  this  exercise  of  power, 
as  legitimate  and  unquestionable.  The  distinction  was 
with  difficulty  maintained  in  practice  between  laws  for 
the  regulation  of  commerce  by  way  of  taxation,  and 
laws,  which  were  made  for  mere  monopoly,  or  restric- 
tion, when  they  incidentally  produced  revenue.*  And 
it  is  certain,  that  the  main  and  admitted  object  of  par- 
liamentary regulations  of  trade  with  the  colonies  was 
the  encouragement  of  manufactures  in  Great-Britain. 

could  be,  from  documents  admitted  to  be  of  high  authority  by  those,  who 
maintain  the  restrictive  doctrine.  See  the  Exposition  and  Protest  of 
the  South  Carolina  legislature,  in  Dec.  1828,  attributed  to  Mr.  Vice  Presi- 
dent Calhoun ;  the  Address  of  the  Free  Trade  Convention  at  Philadel- 
phia, in  Oct  1831,  attributed  to  Mr.  Attorney  General  Berrien  ;  the 
Oration  of  the  Hon.  Mr.  Drayton,  on  the  4th  of  July,  1831 ;  and  the 
Speech  of  Mr.  Senator  HByne,  9th  of  Jan.  1832.  See  also  4  Jefferson's 
Corresp.  421. 

1  See  Mr.  Madison's  Letter  to  Mr.  Cabell,  18th  Sept  1828 ;  Mr.  Ver- 
planck's  Letter  to  Col.  Drayton,  in  1831 ;  Address  of  the  New- York  Con- 
vention in  favour  of  Domestic  Industry,  November,  J 831,  p.  12, 13,  14 
9  Wheat  R.  202;  1  Pitk.  Hist  ch.  3,  p.  93  to  106. 
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Other  nations  have,  in  like  manner,  for  like'  purposes, 
exercised  the  like  power.  So,  that  there  is  no  novelty 
in  the  use  of  the  power,  and  no  stretch  in  the  range  of 
the  power. 

§  1077.  Indeed,  the  advocates  of  the  opposite  doc- 
trine admit,  that  the  power  may  be  applied,  so  as  inci- 
dentally to  give  protection  to  manufactures,  when  rev- 
enue is  the  principal  design ;  and  that  it  may  also  be 
applied  to  countervail  the  injurious  regulations  of  foreign 
powers,  when  there  is  no  design  of  revenue.    These 
concessions  admit,  then,  that  the  regulations  of  com- 
merce are  not  wholly  for  purposes  of  revenue,  or  wholly 
confined  to  the  purposes  of  commerce,  considered  per 
86.    If  this  be  true,  then  other  objects  may  enter  into 
commercial  regulations;  and  if  so,  what  restraint  is 
there,  as  to  the  nature  or  extent  of  the  objects,  to  which 
they  may  reach,  which  does  not  resolve  itself  into  a 
question  of  expediency  and  policy  ?    It  may  be  ad- 
mitted, that  a  power,  given  for  one  purpose,  cannot  be 
perverted  to  purposes  wholly  opposite,  or  beside  its 
legitimate  scope.    But  what  perversion  is  there  in  ap- 
plying a  power  to  the  very  purposes,  to  which  it  has 
been  usually  applied  1    Under  such  circumstances,  does 
not  the  grant  of  the  power  without  restriction  concede, 
that  it  may  be  legitimately  applied  to  such  purposes  ? 
If  a  different  intent  had  existed,  would  not  that  intent 
be  manifested  by  some  corresponding  limitation  1 

§  1078.  Now  it  is  well  known,  that  in  commercial 
and  manufacturing  nations,  the  power  to  regulate  com- 
merce has  embraced  practically  the  encouragement  of 
manufactures.  It  is  believed,  that  not  a  single  exception 
can  be  named.  So,  in  an  especial  manner,  the  power  has 
always  been  imderstood  in  Great-Britain,  from  which 
we  derive  our  parentage,  our  laws,  our  language,  and 
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our  notions  upon  commercial  subjects.     Such  was  con- 
fessedly the  notion  of  the  different  states  m  the  Union 
under  the  confederation,  and  before  the  formation  o£ 
the  present  constitution.     One  known  object  of  the 
policy  of  the  manufacturing  states  then  was,  the  protec- 
tion and  encouragement  of  their  manufactures  by  regu- 
lations of  commerce.^    And  the  exercise  of  this  power 
was  a  source  of  constant  difficulty  and  discontent ;  not 
because  improper  of  itself ;  but  because  it  bore  injuri- 
ously upon  the  commercial  arrangements  of  other  states. 
The  want  of  uniformity  in  the  regulations  of  commerce 
was  a  source  of  perpetual  strife  and  dissatisfaction,  of 
inequalities,  and  rivalries,  and  retaliations  among  the 
stales.     When  the  constitution  was  framed,  no  one 
ever  imagined,  that  the  power  of  protection  of  manu- 
factures was  to  be  taken  away  from  all  the  states,  and 
yet  not  delegated  to  the  Union.     The  very  suggestion 
would  of  itself  have  been  fatal  to  the  adoption  of  the 
constitution.    The  manufacturing  states  would  never 
have  acceded  to  it  upon  any  such  terms ;  and  they  never 
could,  without  the  power,  have  safely  acceded  to  it;  fof  it 
would  have  sealed  their  ruin.     The  same  reasoning 
would  apply  to  the  agricultural  states ;  for  the  regula- 
tion of  commerce,  with  a  view  to  encourage  domestic 
agriculture,  is  just  as  important,  and  just  as  vital  to  the 
interests  of  the  nation,  and  just  as  much  an  application 
of  the  power,  as  the  protection  or  encouragement  of 
manufactures.     It  would  have  been  strange  indeed,  if 
the  people  of  the  United  States  had  been  solicitous 
solely  to  advance  and  encourage  commerce,  with  a  total 
disregard  of  the  interests  of  agriculture  and  manufac- 
tures, which  had,  at  the  time  of  the  adoption  of  the  con- 

1  1  American  Museum,  16. 
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stitution,  an  unequivocal  preponderance  throughout  the 
Union.  It  is  manifest  from  contemporaneous  docu- 
ments, that  one  object  of  the  constitution  was,  to  en- 
courage manufactures  and  agriculture  by, this  very  use 
of  the  power.* 

^  1079.  The  terms,  then,  of  the  constitution  aresuf- 
ficiendy  large  to  embrace  the  power ;  the  pracUce  of 
other  nadons,  and  especially  of  Great-Britain  and  of  the 
American  states,  has  been  to  use  it  m  this  manner; 
and  this  exercise  of  it  was  one  of  the  very  grounds, 
upon  which  the  establishment  of  the  constitution  was 
urged  and  vindicated.  The  argument,  then,  in  its 
favour  would  seem  to  be  absolutely  irresisdble  under 
this  aspect.  But  there  are  other  very  weighty  consid- 
erations, which  enforce  it. 

^  1 080.  In  the  first  place,  if  congress  does  not  pos- 
sess the  power  to  encourage  domestic  manufactures  by 
regulations  of  commerce,  the  power  is  annihilated  for 
the  whole  nation.  The  states  are  deprived  of  it.  They 
have  made  a  voluntary  surrender  of  it ;  and  yet  it  ex- 
ists not  in  the  national  government.  It  is  then  a  mere 
nonentity.  Such  a  policy,  voluntarily  adopted  by  a 
firee  people,  in  subversion  of  some  of  their  dearest  rights 
and  interests,  would  be  most  extraordinary  in  itself 
without  any  assignable  motive  or  reason  for  so  great  a 
sacrifice,  and  utterly  without  example  in  the  history  of 
the  world.  Norman  can  doubt,  that  domestic  agricul- 
ture and  manufactures  may  be  most  essentially  promot- 
ed and  protected  by  regulations  of  commerce.    No 


1  1  Elliot's  Debates,  74,  75,  76,  77,  1 15 ;  3  Elliot's  Debates,  31, 32, 33 
2  Amer.  Museum,  371, 372,  373 ;  3  Amer.  Museum,  62,  554,  556, 557 
The  Federalist,  No.  12,  4i;  1  Tuck.  Black.  Comm.  App.  237,  238 
1  American  Museum,  16,  282,  289, 429,  432 ;  Id.  434,  436 ;  HamiltoD's 
Report  on  Manufactures,  in  1791 ;  4  Elliot's  Debates,  App.  351  to  354. 
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man  can  doubt,  that  it  is  the  most  usual,  and  generally 
the  most  efficient  means  of  producing  those  results. 
No  man  can  question,  that  in  these  great  objects  the 
different  states  of  America  have  as  deep  a  stake,  and  as 
vital  interests,  as  any  other  nation.  Why,  then,  should 
the  power  be  surrendered  and  annihilated?  It  would 
produce  the  most  serious  mischiefs  at  home ;  and  would 
secure  the  most  complete  triumph  over  us  by  foreign 
nations.  It  would  introduce  and  perpetuate  national 
debility,  if  not  national  ruin.  A  foreign  nation  might,  as 
a  conqueror,  impose  upon  us  this  restraint,  as  a  badge 
of  dependence,  and  a  sacrifice  of  sovereignty,  to  sub- 
serve its  own  interests ;  but  that  we  should  impose  it 
upon  ourselves,  is  inconceivable.  The  achievement  of 
our  independence  was  almost  worthless,  if  such  a  sys- 
tem was  to  be  pursued.  It  would  be  in  effect  a  per- 
petuation of  that  very  system  of  monopoly,  of  encour- 
agement of  foreign  manufactures,  and  depression  of 
domestic  industry,  which  was  so  much  complained  of 
during  our  colonial  dependence ;  and  which  kept  all 
America  in  a  state  of  poverty,  and  sls^^ish  devotion  to 
British  interests.  Under  such  circumstances,  the  con- 
stitution would  be  established,  not  for  the  purposes 
avowed  in  the  preamble,  but  for  the  exclusive  benefit 
and  advancement  of  foreign  nations,  to  aid  their  manu- 
factures, and  sustain  their  agriculture.  Suppose  cotton, 
rice,  tobacco,  wheat,  corn.  Sugar,  and  other  raw  matenals 
could  be,  or  should  hereafter  be,  abundantly  produced 
in  foreign  countries,  under  the  fostering  hands  of  their 
governments,  by  bounties  and  commercial  regulations, 
so  as  to  become  cheaper  with  such  aids  than  our  own ; 
are  all  our  markets  to  be  opened  to  such  products  with- 
out any  restraint,  simply  because  we  may  not  want 
revenue,  to  the  ruin  of  pur  products  and  industry  ?    Is 
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America  ready  to  give  every  thing  to  Europe,  without 
any  equivalent ;  and  take  in  return  whatever  Europe 
may  choose  to  give,  upon  its  own  terms  1  The  most 
servile  provincial  dependence  could  not  do  more  evils. 
Of  what  consequence  would  it  be,  that  the  national 
government  could  not  tax  our  exports,,  if  foreign  gov- 
ernments might  tax  them  to  an  unlimited  extent,  so  as 
to  favour  their  own,  and  thus  to  supply  us  with  the 
same  articles  by  the  overwhelming  depression  of  our 
own  by  foreign  taxation  1  When  it  is  recollected,  with 
what  extreme  discontent  and  reluctant  obedience  the 
British  colonial  restrictions  were  enforced  in  the  manu- 
facturing and  navigating  states,  while  they  were  colo- 
nies, it  is  mcredible,  that  they  should  be  willing  to  adopt 
a  government,  which  should,  or  might  entail  upon  them 
equal  evils  in  perpetuity.  Commerce  itself  would  ulti- 
mately be  as  great  a  sufferer  by  such  a  system,  as  the 
other  domestic  mterests.  It  would  languish,  if  it  did 
not  perish.  Let  any  man  ask  himself,  if  New-England, 
or  the  Middle  states  would  ever  have  consented  to  rat- 
ify a  constitution,  which  would  afford  no  protection  to 
their  manufactures  or  home  industry.  If  the  constitu- 
tion was  ratified  under  the  belief,  sedulously  propagated 
on  all  sides,  that  such  protection  was  afforded,  would  it 
not  now  be  a  fraud  upon  the  whole  people  to  give  a 
different  construction  to  its  powers  1 

^  1081.  It  is  idle  to  say,  that  with  the  consent  of 
congress,  the  states  may  lay  duties  on  imports  or  ex- 
ports, to  favour  their  own  domestic  manufactures.  In 
the  first  place,  if  congress  could  constitutionally  give 
such  consent  for  such  a  purpose,  which  has  been  doubt- 
ed ;  ^  they  would  have  a  right  to  refuse  such  consent, 

1  See  Mr.  Madison's  Letter  to  Mr.  Cabell,  18th  Sept  1828 ;  4  EUioCs 
Debates,  App.  345. 
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and  would  certainly  refuse  it,  if  the  result  would 
be  what  the  advocates  of  free  trade  contend  for.  In 
the  next  place,  it  would  be  utterly  impracticable  with 
such  consent  to  protect  their  manufactures  by  any  such 
local  regulations.  To  be  of  any  value  they  must 
be  general,  and  uniform  through  the  nation.  This  is 
not  a  matter  of  theory.  Our  whole,  experience  under 
the  confederation  established  beyond  all  controversy 
the  utter  local  futility,  and  even  the  general  mischiefs  of 
independent  state  legislation  upon  such  a  subject.  It 
furnished  one  of  the  strongest  grounds  for  the  establish- 
ment of  ihe  constitution.^ 

§  1082.  In  the  next  place,  if  revenue  be  the  sole 
legitimate  object  of  an  impost,  and  the  encouragement 
of  domestic  manufactures  be  not  within  the  scope  of  the 
power  of  regulating  trade,  it  would  follov/,  (as  has  been 
already  hinted,)  that  no  monopolizing  or  unequal  regu- 
lations of  foreign  nations  could  be  counteracted.  Un- 
der such  circumstances,  neither  the  staple  articles  of 
subsistence,  nor  the  essential  implements  for  the  public 
safety,  "could  be  adequately  ensured  or  protected  at 
home  by  our  regulations  of  commerce.  The  duty 
might  be  wholly  unnecessary  for  revenue ;  and  inci- 
dentally, it  might  even  check  revenue.  But,  if  con- 
gress may,  in  arrangements  for  revenue,  incidentally  and 
designedly  protect  domestic  manufactures,  what  ground 
is  there  to  suggest,  that  they  may  not  incorporate  this 
design  through  the  whole  system  of  duties,  and  select 
and  arrange  them  accordingly  ?  There  is  no  constitu- 
tional measure,  by  which  to  graduate,  how  much  shall 
be  assessed  for  revenue,  and  how  much  for  encourage- 
ment of  home  industry.     And  no  system  ever  yet 

1  Mr.  Madison's  Letter  to  Mr.  C|>ell,  18Ui  Sept  1828;  4  EUiot'f 
Debates,  App.  345. 
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adopted  has  attempted,  and  in  all  probability  none 
hereafter  adopted  will  attempt,  wholly  to  sever  the  one 
object  from  the  other.  The  constitutional  objection  in 
this  view  is  purely  speculative,  regarding  only  future 
possibilities. 

§  1083.  But  if  it  be  conceded,  (as  it  is,)  that  the 
power  to  regulate  commerce  includes  the  power  of 
laying  duties  to  countervail  the  regulations  and  restric- 
tions of  foreign  nations,  then,  what  limits  are  to  be 
.  assigned  to  this  use  of  the  power  1  *  If  their  com- 
mercial regulations,  either  designedly  or  incidentaUy,  do 
promote  their  own  agriculture  and  manufactures,  and 
injuriously  affect  ours,  why  may  not  congress  apply  a 
remedy  coextensive  with  the  evil  ?  If  congress  have, 
iB  cannot  be  denied,  the  choice  of  the  means,  they  may 
6ouhtervaU  the  regulations,  not  only  by  the  exercise  of 
the  lex  taKonis  in  the  same  way,  but  in  any  other  way 
conducive  to  the  same  end.  If  Great  Britain  by  com- 
mercial regulations  restricts  the  introduction  of  our  sta- 
pfe  products  and  manufactures  into  her  own  territories, 
And  levies  prohibitory  duties,  why  may  not  congress 
apply  the  same  rule  to  her  staple  prodncts  and  manu- 
factures, and  secure  the  same  market  to  ourselves? 
The  truth  is,  that  as  soon  as  the  right  to  retaliate  for- 
eign restrictions  or  foreign  policy  by  commercial  regu- 
lations is  admitted,  the  question,  in  what  manner,  and 
to  what  extent,  it  shall  be  applied,  is  a  matter  of  legis- 
lative discretion,  and  not' of  constitutional  authority. 
Whenever  commercial  restrictions  and  regulations  shall 
cease  all  over  the  world,  so  far  as  they  favour  the 
nation  adopting  them,  it  will  be  time  enough  to  consider, 
tfhat  America  ought  to  do  in  her  own  regulations  of 
commerce,  which  are  designed  to  protect   her  own 

a 

1  See  the  Federalist,  No.  1],  12. 
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industry  and  counteract  such  favoritism.  It  will  then 
become  a  quesdon,  not  of  power,  but  of  pplicy.  Such  a 
state  of  things  has  never  yet  existed.  In  fact  the  cofi,-: 
cession,  that  the  power  to  regulate  commerce  may 
embrace  other  objects,  than  revenue,  or  even  than  com-? 
merce  itseh',  is  irreconcilable  with  the  foundation  of  t^^ 
argument  on  the  other  side. 

^  1084.  Besides;  the  j)ower  is  to  regulate  com-, 
merce.  And  in  what  manner  regulate  it?  Why 
does  the  power  involve  the  right  to  lay  duties  7  Sipa-. 
ply,  because  it  is  a  common  means  of  executing  t^e 
power.  If  so,  why  does  not  the  same  right  exist  a3 
to  all  other  means  equally  common  and  appropriate! 
Why  does  the  power  involve  a  right,  not  only  to  lay 
duties,  but  to  lay  duties  for  revenue,  and  not  merely  (pr 
the  regulation  and  restriction  of  commerce,  consid^r^ 
per  se  ?  No  other  answer  can  be  given,  but  that  rey-j 
enue  is  an  incident  to  such  an  exercise  of  the  power, 
It  flows  from,  and  does  not  create  the  power.  It  m^J 
constitute  the  motive  for  the  exercise  of  the  power,  just 
as  any  other  cause  may ;  as  for  instance,  the  prohibition 
of  foreign  trade,  or  the  retaliation  of  foreign  monopoly  \ 
but  it  does  not  constitute  the  power. 

§  1085.  Now,  the  motive  of  the  grant  of  the  powef 
is  not  even  alluded  to  in  the  constitution.  It  is  nol 
even  stated,  that  congress  shall  have  power  to  proippte 
and  encourage  domestic  navigation  and  trade.  A  ppw^^ 
er  to  regulate  commerce  is  not  necessarily  a  power  tq  . 
advance  its  interests.  It  may  in  given  cases  suspend 
its  operations  and  restrict  its  advancement  and  scope. 
Yet  no  man  ever  yet  doubted  the  right  of  congress  to 
lay  duties  to  promote  and  encourage  domestic  naviga- 
tion, whether  in  the  form  of  tonnage  dudes,  or  other 
preferences  and  privileges,  either  in  the  foreign  trade,  or 
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coasting  trade,  or  fisheries.^    It  is  as  certain,  as  any 
thing  human  can  be,  that  the  sole  object  of  congress,  in 
securing  the  vast  privileges  to  American  built  ships,  by 
such  preferences,  and  privileges,  and  tonnage  duties, 
was,  to  encourage  the  domestic  manufacture  of  shipst 
and  all  the  dependent  branches  of  business*'    It  speaks 
out  in  the  language  of  all  their  laws,  and  has  been  as 
constandy  avowed,  and  acted  on,  as  any  single  legisla- 
tive policy  ever  has  been.    No  one  ever  dreamed,  that 
revenue  constituted  the  slightest  ingredient  in  these 
laws.    They  were  purely  for  the  encouragement  of 
home  manufactures,  and  home  artisans,  and  home  pur- 
suits.   Upon  what  grounds,  can  congress  constitution- 
ally apply  the  power  to  regulate  commerce  to  one  great 
class  of  domestic  manufactures,  which  does  not  involve 
the  right  to  encourage  all?    If  it  be  said,  that  naviga- 
tion is  a  part  of  commerce,  that  is  Irue.    But  a  power 
to  regulate  navigation  no  more  includes  a  power  to 
encourage  the  manufacture  of  ships  by  tonnage  duties, 
than  any  other  manufacture.    Why  pot  extend  it  to  the 
encouragement  of  the  growth  and  manufacture  of  cotton 
and  hemp  for  sails  and  rigging ;  of  timber,  boards,  and 
masts  ;  of  tar,  pitch,  and  turpentine ;  of  iron  and  wool ; 
of  sheetings  and  shirtings ;  oi  artisans  and  mechanics, 
however  remotely  connected  with  it  1    There  are  many 
products  of  agriculture  and  manufactures,  which  are 
connected  with  the  prosperity  of  commerce  as  inti- 
mately, as  domestic  ship  building.    If  the  one  may  be 
encouraged,  as  a  primary  motive  in  regulations  of  com- 
merce, why  may  not  the  others  ?    The  truth  is,  that 
the  encouragement  of  domestic  ship  building  is  within 

I  See  Mr.  Jefferson's  Report  on  the  Fisheries,  1st  Feb.  1791,  10  Amer. 
Mcs.  App.  1,  &c.,  8,  &c. 
>  See  Mr.  WiUiamaon's  Speech  in  CoogrefSi  6  Amer.  Mua.  140. 
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the  scope  of  the  power  to  regulate  commerce,  simply, 
because  it  is  a  known  and  ordinary  means  of  exercising 
the  power.  It  is  one  of  many,  and  may  be  used  like 
all  others  according  to  legislative  discretion.  The 
motive  to  the  exercise  of  a  power  can  never  form  a 
constitutional  objection  to  the  exerctise  of  the  power. 

§  1086.  Here,  then,  is  a  case  of  laying  duties,  an 
ordinary  means  used  in  executing  the  power  to  regu- 
late commerce ;  how  can  it  be  deemed  unconstitutionall 
If  it  be  said,  that  the  motive  is  not  to  collect  revenue, 
what  has  that  to  do  with  the  power  ?  When  an  act  is 
constitutional,  as  an  exercise  of  a  power,  can  it  be  un- 
constitutional from  the  motives,  with  which  it  is  passed  1 
If  it  can,  then  the  constitutionality  of  an  act  must  de- 
pend, not  upon  the  power,  but  upon  the  motives  of  the 
legislature.  It  will  follow,  as  a  consequence,  that  the 
same  act  passed  by  one  legislature  will  be  constitutional, 
and  by  another  unconstitutional.  Nay,  it  might  be 
unconstitutional,  as  well  from  its  omissions  as  its  enact- 
ments, since  if  its  omissions  were  to  favour  manufactures, 
the  motive  would  contaminate  the  whole  law.  Such  a 
doctrine  wOuld  be  novel  and  absurd.  It  would  confuse 
and  destroy  all  the  tests  of  constitutional  rights  and 
authorities.  Congress  could  never  pass  any  law  with- 
out an  inquisition  into  the  motives  of  every  member ; 
and  even  then,  they  might  be  re-examinable.  Besides ; 
what  possible  means  can  there  be  of  making  such  in- 
vestigations 1  The  motives  of  many  of  the  members 
may  be,  nay  must  be  utterly  unknown,  and  incapable  of 
ascertainment  by  any  judicial  or  other  inquiry :  they 
may  be  mixed  up  in  various  manners  and  degress  ;  they 
may  be  opposite  to,  or  wholly  independent  of  each  oth- 
er. The  constitution  would  thus  depend  upon  pro- 
cesses utterly  vague,  and  incomprehensible ;  and  the 
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written  intent  of  the  legislature  upon  its  words  and  acts, 
the  lex  scriptOf  woukl  be  contradicted  or  obliterated 
by  conjecture,  and  parol  declarations,  and  fleeting  rev- 
eries, and  heated  imaginations.  No  government  on 
earth  could  rest  for  a  moment  on  such  a  foundation. 
It  would  be  a  constitution  of  sand  heaped  up  and  dis- 
solved by  the  flux  and  reflux  of  every  tide  of  opinion. 
Every  act  of  the  legislature  must  therefore  be  judged 
of  from  its  object  and  intent,  as  they  are  eipbodied  in 
its  provisions  ;  and  if  the  latter  are  within  the  scope  of 
admitted  powers,  the  act  must  be  constitutional,  whether 
the  motive  for  it  were  wise,  or  just,  or  otherwise.  The 
manner  of  applying  a  power  may  be  an  abuse  of  it ;  but 
this  does  not  prove,  that  it  is  unconstitutionaL 

§  1087.  Passing  by  these  considerations,  let  the 
practice  of  the  government  and  the  doctrines  maintain- 
ed by  those,  who  have  administered  it,  be  deliberately 
examined ;  and  they  will  be  found  to  be  in  entire  consis- 
tency with  this  reasoning.  The  very  first  congress, 
that  ever  sat  under  the  constitution,  composed  in  a  con- 
siderable degree  of  those,  who  had  framed,  or  assisted 
in  the  discussion  of  its  provisions  in  the  state  conven- 
tions, deliberately  adopted  this  view  of  the  power. 
And  what  is  most  remarkable,  upon  a  subject  of  deep 
interest  and  excitement,  which  at  the  time  occasioned 
long  and  vehement  debates,  not  a  single  syllable  of 
doubt  was  breathed  from  any  quarter  against  the  con- 
stitutionality of  protecting  agriculture  and  manufactures 
by  laying  duties,  although  the  intention  to  protect  and 
encourage  them  was  constantly  avowed.*    Nay,  it  was 


1  See  1  Lloyd's  Deb.  17,  19, 22,  23,  24,  26,  27,  28,  31, 34,  39,  43, 46, 
47,  50,  51,  52,  55,  64  to  69,  71,  72,  74  to  83,  94,  95,  97,  109,  116, 145, 
160, 161,  211,212,  243,244,  254;  Id.  144,  183,  194,  206,  207.  See 
ako  5  Marshall's  Wash.  ch.  3,  p.  189, 190. 
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contended  to  be  a  paramount  duty,  upon  the  faithful 
fulfilment  of  which  the  constitution  had  been  adopted, 
and  the  omi^^sion  of  which  would  be  a  political  fraud, 
without  a  whisper  of  dissent  from  any  side.*  It  was 
demanded  by  the  people  from  various  parts  of  the 
Union ;  and  was  resisted  by  none.*  Yet,  state  jealousy 
was  never  more  alive  than  at  this  period,  and  state  in- 
terests never  more  actively  mingled  in  the  debates  of 
congress.  The  two  great  parties,  which  afterwards  so 
much  divided  the  country  upon  the  question  of  a  libe- 
ral and  strict  construction  of  the  constitution,  were  then 
distinctly  formed,  and  proclaimed  their  opinions  with 
firmness  and  freedom.  If,  therefore,  there  had  been 
a  point  of  doubt,  on  which  to  hang  an  argument,  it  can- 
not be  questioned,  but  that  it  would  have  been  brought 
into  the  array  of  opposition.  Such  a  silence,  under  such 
.  circumstances,  is  most  persuasive  and  convincing. 
§  1088.  The  very  preamble  of  this  act  *  (the  second 
passed  by  congress)  is,  "  Whereas  it  is  necessary  fcr  the 
"  support  of  the  government,  for  the  discharge  of  the 
**  debts  of  the  United  States,  and  the  encouragement 
"  and  protection  of  manufactures^  that  duties  be  laid 
^on  goods,  wares,  and  merchandises  imported.  Be  it 
"  enacted,"  &c.^  Yet,  not  a  solitary  voice  was  raised 
against  it.  The  right,  and  the  duty,  to  pass  such  laws 
was,  indeed,  taken  so  much  for  granted,  that  in  some  of 
die  most  elaborate  expositions  of  the  government  upon 


1  See  1  Uoyd'8  Deb.  24, 160, 161, 243,  244;  4  Elliot's  Deb.  App.  351, 
352. 
9  See  Gnmk^*8  Speech,  in  Dec.  1828,  p-  58, 59,  6a 

3  Act  of  4th  July,  1789. 

4  It  is  not  a  little  remarkable,  that  the  culture  of  cotton  was  just  then 
beginning  in  South  Carolina ;  ami  her  statesmen  then  thought,  a  pro- 
tecting duty  to  aid  agriculture  was  in  all  respects  proper,  and  constita* 
tional.  1  Uoyd's  Deb.  79 ;  Id.  210, 211, 212,  244. 
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the  subject  of  manufactures,  it  was  scarcely  alluded  to.^ 
The  Federalist  itself,  dealing  with  every  shadow  of  ob- 
jection against  the  constitution,  never  once  alludes  to 
such  a  one  ;  but  incidentally  commends  this  power,  as 
leading  to  beneficial  results  on  all  domestic  interests.* 
Every  successive  congress  since  that  time  has  constantly 
acted  upon  the  system  through  all  the  changes  of  party 
and  local  interests.  Every  successive  executive  has 
sanctioned  laws  on  th.e  subject ;  and  most  of  them  have 
actively  recommended  the  encouragement  of  manufac- 
tures to  congress.^  Until  a  very  recent  period,  no  per- 
son in  the  public  councils  seriously  relied  upon  any 
constitutional  difficulty.  And  even  now,  when  the 
subject  has  been  agitated,  and  discussed  with  great 
ability  and  zeal  throughout  the  Union,  not  more  than 
five  states  have  expressed  an  opinion  against  the  con- 
stitutional right,  while  it  has  received  an  unequivocal 
sanction  in  the  others  with  an  almost  unexampled  de- 
gree of  unanimity.  And  this  too,  when  in  most  other 
respects  these  states  have  been  in  strong  opposition  to 
each  other  upon  the  general  system  of  politics  pursued 
by  the  government. 

§  1 089.  If  ever,  therefore,  contemporaneous  exposi- 
tion, and  the  uniform  and  progressive  operations  of 
the  government  itself,  in  all  its  departments,  can  be  of 
any  weight  to  settie  the  construction  of  the  constitution, 
there  never  has  been,  and  there  never  can  be  more 
decided  evidence  in  favour  of  the  power,  than  is  fur- 
nished by  the  history  of  our  national  laws  for  the  en- 
couragement of  domestic  agriculture  and  manufactures. 
To  resign  an  exposition  so  sanctioned,  would  be  to  de- 


1  Hamilton's  Report  on  Manufacturers  in  179 L 

s  The  Federalist,  No.  10, 35,  41. 

3  Se«  4  Elliot's  Debates,  App.  353, 354. 
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liver  over  the  country  to  interminable  doubts ;  and  to 
make  the  constitution  not  a  written  system  of  govern- 
ment, but  k  false  and  delusive  text,  upon  which  every 
successive   age  of  speculatists   and  statesmen  might 
build  any  system,  suited  to  their  own  views  and  opm- 
ions.     But  if  it  be  added  to  this,  that  the  constitution 
gives  the    power    in  the  most  unlimited  terms,  and 
neither  assigns  motives,  nor  objects  for  its  exercise;  but 
leaves  these  wholly  to  the  discretion  of  the  legislature, 
acting  for  the  common  good,  and  the  general  interests; 
the  argument  in  its  favour  becomes  as  absolutely  irresis- 
tible, as  any  demonstration  of  a  moral  or  political  na- 
ture ever  can  be.     Without  such  a  power,  the  govern- 
ment would  be  absolutely  worthless,  and  made  merely 
subservient  to  the  policy  of  foreign  nations,  incapable 
of  self-protection  or  self-support ;'  with  it,  the  coun- 
try will  have  a  right  to  assert  its  equality,  and  dignity, 
and  sovereignty  among  the  other  nations  of  the  earth.* 
^  10S9.  In  regard  to  the  rejection  of  the  proposition 
in  the  convention  "to  establish  institutions,  rewards^ 
and  immunities  for  the  promotion  of  agriculture,  com- 
merce, trades,  and  manufactures,"*  it  is  manifest,  that  it 
has  no  bearing  on  the  question.     It  was  a  power  much 


1  4  JefTerson's  Correspondence,  280,  281 ;  1  PiUcin's  Hist  cb.  3, 
p.  93  to  loa 

s  The  foregoing  summary  has  been  principally  abstracted  from  the 
Letter  of  Mr.  Madison  to  Mr.  Cabell,  18th  Sept.  18-28;  4  Elliot's  Deb. 
345;  Mr.  Grimk6*s  Speech  in  Dec.  1828,  in  the  South  Carolina  senate; 
Mr.  Huger's  Speech  in  the  South  Carolina  legislature,  in  Dec.  1830 ;  Ad- 
dress of  the  New  York  Convention  of  the  Friends  of  Domestic  Indus- 
try, in  Oct.  Ic3l ;  Mr.  Verplanck's  Letter  to  Col.  Drayton,  in  1831  ;  Mr. 
Clay*s  Speech  in  the  senate,  in  Feb.  1832;  Mr.  Edward  Everett's  Ad- 
dress to  the  American  Institute,  in  Oct  1831 ;  Mr.  Hamilton's  Report 
on  Manufactures,  in  1791 ;  Mr.  Jefferson's  Report  on  the  Fisheries,  in 
1791.   Sec,  also,  4  Jefferson's  Correspondence,  280, 281.  \ 

3  Journal  of  Convention,  p.  261. 

VOL.  IL  68 
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Broad  in  its  extent  and  objectSj  than  the   power 

lurage  manufactures  by  the  exercise  of  another 

.  power.     It  might  be  contended  with  quite  as 

I  plausibility,  ihat  the   rejection  was    an    implied 

;i  of  tlie  right  to  encourage  commerce,  for   that 

Igually  wilhia  the  scope  of  the  proposition.     In 

involved  a  direct  power  to  establish  institu- 

hewards,  and  immunities  for  all  the  great  interests 

piety,    and   was,    on    that  account,  deemed    loo 

land  sweeping.    It  would  establish  a  general,  and 

liled  power  of  government. 

|090.  Such  is  a  summary  (necessarily  imperfect) 

reasoning  on  each  side  of  this  contested  doc- 

The  reader  will  draw  his  own  conclusions  ;  and 

I  Commentaries  have  no  further  aim,  than  to  put 

possession  of  the  materials  for  a  proper  exer- 

If  his  judgment. 

|091.  When  the  subject  of  the  regulation  of  coni- 
;  was  before  the  convention,  the  lirst  dral't  of  ihe 
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bers  of  each  house,  was  rejected  by  the  vote  of  seven 
states  against  four.^  The  rejection  was,  probably,  oc- 
casioned by  two  leading  reasons.  First,  the  general  im- 
propriety of  allowing  the  minority  in  a  government  to 
control,  and  in  effect  to  govern  all  the  legislative  pow- 
ers of  the  majority.  Secondly,  the  especial  inconve- 
nience of  such  a  power  in  regard  to  regulations  of  com- 
merce, where  the  proper  remedy  for  grievances  of  the 
worst  sort  might  be  withheld  from  the  navigating  and 
commercial  states  by  a  very  small  minority  of  the 
other  states.^  A  similar  proposition  was  made,  after 
the  adoption  of  the  constitution,  by  some  of  the  states ; 
but  it  was  never  acted  upon.^ 

§  1092.  The  power  of  congress  also  extends  to 
regulare  commerce  with  the  Indian  tribes.  This 
power  was  not  contained  in  the  first  draft  of  the  con- 
stitution. It  was  afterwards  referred  to  the  committee 
on  the  constitution  (among  other  propositions)  to  con- 
sider the  propriety  of  gfving  to  congress  the  power 
"  to  regulate  affairs  with  the  Indians,  as  well  within,  as 
without  the  limits  of  the  United  States."  And,  in  the 
revised  draft,  the  committee  reported  the  clause,  "  and 
with  the  Indian  Tribes,"  as  it  now  stands.^ 

§  10^3.  Under  the  confederation,  the  continental 
congress  were  invested  with  the  sole  and  exclusive 
right  and  power  "  of  regulating  the  trade  and  manag- 
ing all  affairs  with  the  Indians,  not  members  of  any  of 
the  states,  provided,  that  the  legislative  right  of  any 
state  within  its  own  limits  be  not  infringed  or  vio- 
lated."^ 

1  Journal  of  Convention,  306. 

3  See  The  Federalist,  No.  22 ;  1  Tucker's  Black.  Comm.  App.  253, 
375. 

3  1  Tucker's  Black.  Comm.  App.  253,  375. 

4  Journal  of  Convention,  220, 260, 356.  *  Art  9. 


CONSTITUTION  OF  THE  U.  STATES.      [BOOK  111. 

■094.  Antecedently  to  the  American  Revolution 
Ithority  to  regulate  trade  and  intercourse  with  the 
tribes,  whether  they  were  within,  or  without 
uundarics  of  the  colonies,  was  understood  to  be- 
Ito  the  prerogative  of  the  British  crown.'     Aod 
i  American  Revolution,  the  like  power  would 
ally  fall  to  the  federal  government,  with  a  view  to 
fcncral  peace  and  interests  of  all  the  states.'     Two 
tlions,  however,  upon    the  pt>wer  were,  by  the 
p  article,  incorporated  into  the  confederation,  which 
1  endless  embarrassments  and  doubts.     The 
r  of  congress  was  restrained  to  Indians,  not  mem- 
pf  any  of  the  stales  ;  and  was  not  to  be  exercised, 
I  to  violate  or  infringe  the  legi^slalive  right  of  any 
within  its  own  limits.     What  description  of  In- 
I  were  to  be  deemed  members  of  a  state  was  never 
Id  under  the  confederation;  and  wasaquestionoff^e- 
T  perplexity  and  contention  in  the  federal  councils. 
low  the  trade  with  Indians,  though  not  members 
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power  of  these  two  limitations ;  and  has  thus  given  to 
congress,  as  the  only  safe  and  proper  depositary,  the 
exclusive  power,  which  belonged  to  the  crown  in  the 
ante-revolutionary  times ;  a  power  indispensable  to  the 
peace  of  the  states,  and  to  the  just  preservation  of  the 
rights  and  territory  of  the  Indians.'  In  the  former 
illustrations  of  this  subject,  it  was  stated,  that  the 
Indians,  from  the  first  settlement  of  the  country,  were 
always  treated,  as  distinct,  though  in  some  sort,  as 
dependent  nations.  Their  territorial  rights  and  sove- 
reignty were  respected.  They  were  deemed  inca- 
pable of  carrying  on  trade  or  intercourse  with  any  for- 
eign nations,  or  of  ceding  their  territories  to  them. 
But  their  right  of  self-government  was  admitted  ;  and 
they  were  allowed  a  national  existence,  under  the  pro- 
tection of  the  parent  country,  which  exempted  them 
from  the  ordinary  operations  of  the  legislative  power 
of  the  colonies.  During  the  revolution  and  afterwards 
they  were  secured  in  the  like  enjoyment  of  their  rights 
and  property,  as  separate  communities.^  The  govern- 
ment of  the  United  States,  since  the  constitution,  have 
always  recognised  the  same  attributes  of  dependent 
sovereignty,  as  belonging  to  them,  and  claimed  the 
same  right  of  exclusive  regulation  of  trade  and  inter- 
course with  them,  and  the  same  authority  to  protect 
and  guarantee  their  territorial  possessions,  immunities, 
and  jurisdiction.^ 

1  Worcester  v.  The  State  of  Georgia,  t>  Pelers's  R.  515 ;  12  Journ.  of 
Congress,  3  August,  1787,  p.  81  to  84-> 

»  Johnson  v.  J^Mosh,  8  Wheat;  R.  543;  Ftitcktr  v.  Peck,  6  Cranch, 
146, 147,  per  Johnson  J. ;  71ie  Cherokee  Nation  v.  Georgia,  5  Peters's  ft. 
1 ;  Worcester  v.  The  State  of  Georgia,  6  Peters's  R.  515;  Jackson  v.  Good^ 
ell,  20  Johnson's  R.  193 ;  3  Kent's  Coram.  Lect  50,  p.  303  to  318. 

3  Worcester  v.  State  of  Georgia,  6  Peters's  R.  515 ;  Journ.  of  Congress, 
3  August,  1787,  vol.  12,  p.  81  to  84.— Mr.  Blunt,  in  his  valuable  Historical 
Sketch  of  the  Formation  of  the  Confederacy,  &c.  baa  given  a  very  full 
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l095.  The  power,  then,  given  to  congress  to  reg- 
jrommerce  wilh  the  Indian  tribes,  extends  equally 
les  living  within  or  without  the  boundaries  of  par- 
T  states,  and  within  or  without  the  territorial  limits 
United   Stales.     !t  is  (says  a  learned  connnien- 

I  wholly  immaterial,  whether  such  tribes  continue 
I  within  the  boundaries  of  a  slate,  inhabit    part  of 

[itory,  or  roam  a',  large  over  lands,  to  which  the 

II  States  have  no  claim.     The  trade  with  Ihem  is, 
lits  forms,  subject  exclusively  lo  the  regulation  of 

And   in  this  particular,  also,  we  trace   the 

1  of  the  constitution.     The  Indians,  not  distracl- 

ihe  discordant  regulations  of  different   stales, 

light  to  trust  one  great  body,  whose  justice  they 

It,  and  whose  power  they  fear.' 

|)96.  It  has  lately  been  made  a  question,  whether 

1  tribe,  silualed  wilhin  the  territorial  boundaries 

late,  but  exercising  the  powers  of  government, 

Bational  sovereignty,  under  ihe  guarantee  of  the 
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may  properly  be  deemed  in  a  state  of  pupillage ;  and  its 
relation  to  the  United  States  resembles  that  of  a  ward 
to  a  guardian.  *  * 

1  Tht  Cherokee  JSTalion  v.  Georirta,  5  Pctters's  R.  1, 1(J,  17  ;  Jackson  v. 
Goodell,  20  John.  R.  ia3  ;  ti  Kent's  Comm.  Lect  50.  p.  308  to  818.  — 
In  the  first  volume  of  Bioren  &  Duane's  edition  of  the  laws  of  the  United 
States,  there  will  be  found  a  history  of  our  In<iian  Treaties  and  Laws 
re^ulatin^  Intercourse  and  Trade  with  the  Indians.  1  United  States 
Laws,  597  to  6*20. 

*  While  this  sheet  was  passings  through  the  press,  President  Jackson^s 
Proclamation  of  the  1 0th  of  December,  18J^,  concerning  the  recent 
Ordinance  of  Soulh-Carolina  on  the  subject  of  the  tariff,  appeared. 
That  document  contains  a  most  elaborate  view  of  several  questions,  which 
have  been  discussed  in  this  and  the  preceding  volume,  especially  respect- 
ing the  supremacy  of  the  laws  of  tiie  Union  ;  the  ri^lit  of  the  judiciary  to 
decide  upon  the  constitutionality  of  those  laws;  and  the  total  repuc^nan- 
cy  to  the  constitution  of  the  modern  doctrine  of  nullification  asserted  in 
that  ordinance.  As  a  state  paper  it  is  entitled  to  very  high  praise  for 
the  clearness,  force,  and  eloquence,  with  which  it  has  defended  the 
rights  and  powers  of  the  national  government.  I  gludly  copy  into  these 
pages  some  of  its  important  passages,  as  among  the  ablest  commentaries 
ever  offered  upon  the  constitution. 

"  Whereas,  a  convention  assembled  in  the  state  of  South  Carolina 
have  passed  an  ordinance,  by  which  they  declare,  *Tliat  the  several  acts 
and  parts  of  acts  of  the  congress  of  the  United  Slates,  purportin^r  to  be 
laws  for  the  imposing  of  duties  and  imposts  on  the  importation  of  for- 
eign commodities,  and  now  having  actual  operation  and  effect  within 
the  United  States,  and  more  especially,'  two  acts  for  the  same  purpose 
passed  on  the  '^Jth  of  May,  1828,  and  on  the  14th  of  July,  1832,  *  are 
unauthorized  by  the  constitution  of  the  United  Slates,  and  violate  the 
true  meaning  and  intent  thereof,  and  are  null  and  void,  and  no  law,* 
nor  binding  on  the  citizens  of  that  state  or  its  officers  :  and  by  the  said' 
ordinance,  it  is  further  declared  to  be  unlawful  for  any  of  the  constituted 
authorities  of  the  state,  or  of  the  United  Stages,  to  enforce  the  payment 
of  the  duties  imposed  by  the  said  acts  within  the  same  state,  and  that  it 
is  the  duty  of  the  legislature  to  pass  such  laws,  as  may  be  necessary  to 
give  full  effect  to  the  said  ordinance : 

^*  And  whereas,  by  the  said  ordinance,  it  is  further  ordained,  that  in 
no  caje  of  law  or  equity,  decided  in  the  courts  of  said  state,  wherein 
shall  be  drawn  in  question  the  validity  of  the  said  ordinance,  or  of  the 
acts  of  the  legislature,  that  may  be  passed  to  give  it  effect,  or  of  the 
said  laws  of  the  United  States,  no  appeal  shall  be  allowed  to  the  Su- 
preme Court  of  the  United  States,  nor  shall  any  copy  of  the  record  be 
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d  or  sllowed  Tor  that  purpose,  and  that  any  person  attemptiag 
lucli  nppeal  »liall  be  punislicd  as  for  n  contempt  of  court : 
,  finally,  the  said  oriiinnnoe  ileclares,  that  the  people  of  Soutb- 
will   maintain  Ilic  said  ordinance  at  every  hazard  ;  nnd   Uiat 
consider  tliepasflBgo  or  any  art  b;  congress,  abohshing  or  clo0- 
Iports  of  the  said  slate,  or  othcmLae  oliatrticting  the  free  ingress 
"  vessels  lo  and  from  the  saiil  ports,  or  any  other  act  of  the 
I  government  to  coerce  the  stdle,  abut  up  her  ports,  destroy  or 
'    (lie  said   acts   otherwiso,   tb^D 
I  the  civil  Iribnnals  of  the  country,  as  incDiisiatent  with  the  long- 
ice  of  South-Carolina  in  Uie  Union  ;  and  that   ibe  people  of 
e  will  thenceforth  hold  tliemaelves  absolved  from  aJI  furllier 
I  mainUin  or  preserve  tbeir  political  connexion  with  Ibe  peo- 
lier  states,  and  will  fLinhivith  proceed  to  organize  a  separute 
,  and  do  all  other  acts  and  things,  which  sovereign  nnd  iiide- 
es  may  of  right  do: 
I  whereas,  tKe  said  ordinoncE  prescribes  to  the  people  of  South- 
e  of  conduct,  in  direct  violation  of  their  duty,  u9  citizens 
United  States,  contrary  to  the  laws  of  their  country,  subversive 
ion,  and  having  for  its  object  the  deslruction  of  the  Union, 
which,  coeval  witli  our  political  existence,  led  our  fatlitrs, 
I  any  other  lies  lo  unite   tbeni,  than  thaae  of  patriotism  and  a. 
through  a  sanguinary  slrugtrJo  to  a  glorious  indepeod- 
cred   Union,  hitherto  inviolate,  which,  perfected  by  out 
lonslitulion,  has  brougiit  us,  by  llie  favour  of  Heaven,  to  a  state 
isideralion  al)road, 
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of  this  important  question,  as  well  as  a  distinct  enunciation  of  the  coarse, 
which  my  sense  of  duty  will  require  me  to  pursue. 

**  The  ordinance  is  founded,  not  on  the  indefeasilde  right  of  resisting 
acts,  which  are  plainly  unconstitutional  and  too  oppressive  to  be  endur- 
ed ;  but  on  the  strange  position,  that  any  one  state  may  not  only  declare 
an  act  of  congress  void,  but  prohibit  its  execution,  —  that  they  may  do 
this  consistently  with  the  constitution,  —  that  the  true  construction  of 
that  instrument  permits  a  state  to  retain  its  place  in  the  Union,  and  yet 
be  bound  by  no  other  of  its  laws,  than  those  it  may  choose  to  consider 
as  constitutional.     It  is  true,  they  add,  that  to  justify  this  abrogation  of 
a  law,  it  must  be  palpably  contrary  to  the  constitution  ;  but  it  is  evident, 
that  to  give  the  right  of  resisting  laws  of  that  description,  coupled  with 
the  *n  ontrollcd  right  to  decide,  what  laws  deserve  that  character,  is  to 
give  the  power  of  resisting  all  laws.      For,  as  by  the  theory  there  is 
no  appeal,  the  reasons  alleged  by  the  state,  goo<l  or  bad,  must  prevail. 
If  it  should  be  said,  that  public  opinion  is  a  sufficient  check  against  the 
abuse  of  this  power,  it  may  he  anked,  why  it  is  not  deemed  a  sufficient 
guard  against  tfie  passage  of  an  unconstitutional  act  by  congress.  There 
is,  however,  a  restraint  in  this  last  case,  which  makes  the  assumed  power 
of  M  state  more  indefensible,  and  which  does  not  exist  in  the  other. 
There  are  two  appeals  from  an  unconstitutional  act  passed  by  congress^ 
—  one  to  the  judiciary,  the  other  to  the  people,  and  the  states.     There 
is  no  appeal  from  the  state  decision  in  theory,  and  the  practical  illustra- 
tion shows,  that  the  courts  are  closed  against  an  application  to  review  it, 
both  judges  and  jurors  being  sworn  to  decide  in  its  favour.    But  rea- 
soning on  this  subject  is  superfluous,  when  our  social  compact  in  express 
terms  declares,  that  the  laws  of  the  United  States^  the  constitution,  and 
treaties  made  under  it,  aie  the  supreme  law  of  the  land ;  and  for  great- 
er caution  adds,  *  that  the  judges  in  every  state  shall  be  bound  thereby, 
any  thing  in  the  constitution  or  laws  of  any  state  to  the  contrary  not- 
withstanding.'   And  it  may  be  asserted  without  fear  of  refutation,  that 
no  federative  government  could  exist  without  a  similar  provision.    Look 
for  n  moment  to  the  consequence.  If  South-Carolina  considers  the  rev- 
enue laws  unconstitutional,  and  has  a  right  to  prevent  their  execution  in 
the  port  of  Charleston,  there  would  be  a  clear  constitutional  objection  to 
their  collection  in  every  other  port,  and  no  revenue  could  be  collected 
any  where  ;  for  all  imposts  must  be  equal.     It  is  no  answer  to  repeat, 
that  an  unconstitutional  law  is  no  law,  so  long  as  the  question  of  its 
legality  is  to  be  decided  by  the  state  itself;  for  every  law,  operating  in- 
juriously upon  any  local  interest,  will  be  perhaps  thought,  and  certainly 
represented,  as  unconstitutional,  and,  as  has  been  shown,  there  is  no 
appeal. 

**  If  this  doctrine  had  been  established  at  an  earlier  day,  the  Union 
would  have  been  dissolved  in  its  infancy.  The  excise  law  in  Pennsyl- 
yanik ;  the  embargo  and  non-intercourse  law  in  the  Eastern  states ;  the 
carriage  tax  in  Virginia,  were  all  deemed  unconstitutional,  and  were 
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tfiore  unequal  in  their  operation,  than  any  of  the  lawn  now  complained 
of;  but  fortunately  none  of  those  states  discovered,  Uiat  they  had  the 
right  now  claimed  by  South-Carolina.  The  war,  into  which  we  were 
forced,  to  support  the  dignity  of  the  nation  and  the  rigbta  of  our  citizens, 
might  have  ended  in  defeat  and  disgrace,  instead  of  victory  and  hoooor, 
if  the  states,  who  supposed  it  a  ruinous  and  unconstitutional  measure,  had 
thought  they  possessed  the  right  of  nullifying  the  act,  by  which  it  wai 
declared,  and  denying  supplies  for  its  prosecution.  Harflly  and  une- 
qually, as  those  measures  bore  upon  several  members  of  the  Union,  to 
the  legislatures  of  n«ne  did  this  efficient  and  peaceable  remedy,  as  it  is 
called,  suggest  itself.  The  discovery  of  this  important  feature  in  our 
constitution  was  reserved  to  the  present  day.  To  the  statesmen  of 
8outh-Carolina  belongs  the  invention ;  and  upon  the  citizens  of  that 
ftate  will  unfortunately  fall  the  evils  of  reducing  it  to  practice. 

''  If  the  doctrine  of  a  state  veto  upon  the  laws  of  the  Union  carries 
with  it  internal  evidence  of  its  impracticable  absurdity,  our  constitutional 
history  will  also  afford  abundant  proof,  that  it  would  have  been  repudi- 
ated with  indignation,  had  it  been  proposed  to  form  a  feature  in  our 
government 

**In  our  colonial  state,  although  dependent  on  another  power,  we  very 
early  considered  ourselves,  as  connected  by  common  interest  with  each 
other.  Leagues  were  formed  for  common  defence,  and  before  tlie  Dec- 
laration of  Independence  we  were  known  in  our  aggregate  character, 
as  The  United  Colonies  of  AMRaicA.  That  decisive  and  important 
step  was  taken  jointly.  We  declared  ourselves  a  nation  by  a  joint,  not 
by  several  acts ;  and  when  the  terms  of  our  confederation  were  reduced 
to  form,  it  was  in  that  of  a  solemn  league  of  several  states,  by  which  they 
agreed,  that  they  would  collectively  form  one  nation,  for  the  purpose  of 
conducting  some  certain  domestic  concerns,  and  all  foreign  relationsL 
In  the  instrument  forming  that  union  is  found  an  article,  which  declares, 
that  '  every  state  shall  abide  by  the  determinations  of  congress  on  all 
questions,  which  by  that  confederation  should  be  submitted  to  them.' 

"  Under  the  confederation,  then,  no  state  could  legally  annul  a  decis- 
ion of  the  congress,  or  refuse  to  submit  to  its  execution ;  but  no  pro- 
vision was  made  to  enforce  these  decisions.  Congress  made  requisitioiis, 
but  they  were  not  complied  with.  The  government  could  not  operate 
on  individuals.  They  had  no  judiciary;  no  means  of  collecting  revemie, 
*^But  the  defects  of  the  confederation  need  not  be  detailed.  Under 
its  operation  we  could  scarcely  be  called  a  nation.  We  had  neither 
prosperity  at  home,  nor  consideration  abroad.  This  state  of  things  could 
not  be  endured  ;  and  our  present  happy  constitution  was  formed,  hot 
formed  in  vain,  if  this  fatal  doctrine  prevails.  It  was  formed  for  important 
objects,  that  aro  announced  in  the  preamble,  made  in  the  name  and  by 
the  authority  of  the  people  of  the  United  States,  whose  delegates  framed, 
and  whose  conventions  approved  it.  The  most  important  among  these 
objects,  that,  which  is  placed  first  in  rank,  on  which  all  the  othen  rest, 
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ifl,  *  to  form  a  more  perfect  VnionJ*  Now,  is  it  possible,  that  even  if  there 
were  no  express  provision  giving  supremacy  to  the  constitution  and 
laws  of  the  United  btates  over  those  of  the  states,  it  can  be  conceived, 
that  nn  instrument,  made  for  the  purpose  of  ^forming  a  more  perfect 
Unioriy^  than  that  of  the  confederation,  could  be  so  ccinstructed  by  the 
assembled  wisdom  of  our  country,  as  to  substitute  for  that  confederation 
a  form  of  government  dependent  for  its  existence  on  the  local  interest, 
the  party  spirit  of  a  state,  or  of  a  prevailing  faction  in  a  state  ?  Every 
man  of  plain,  unsophisticated  understanding,  who  hears  tlie  question, 
will  give  such  an  answer,  as  will  preserve  the  Uniou.  Metapbysica) 
subtlety,  in  pursuit  of  an  impracticable  theory,  could  alone  have  devised 
one,  that  is  calculated  to  destroy  it 

*^  I  consider,  then,  the  power  to  annul  a  lav/  of  the  United  States,  as- 
sumed by  one  state,  incompatibU  wUh  the  existence  of  the  Union;  contrO' 
dieted  expressly  hy  the  letter  of  the  constitution ;  unauthorized  by  its  spirit ; 
inconsistent  with  every  principle^  on  which  it  was  founded;  and  destructive 
of  the  great  object^  for  which  it  was  formed, 

"  Afler  this  general  view  of  the  leading  principle,  we  mast  exanine 
the  particular  application  of  it,  which  is  made  in  the  Ordinance. 

'*  The  preamble  rests  its  justification  on  these  grounds :  —  It  assumes, 
as  a  fact,  that  the  obnoxious  laws,  although  they  purport  to  be  laws  for 
raising  revenue,  were,  in  realily,  intended  for  the  protection  of  manufac- 
tures, which  purpose  it  asserts  to  be  unconstitutional ;  that  the  opera- 
tion of  these  laws  is  unequal ;  that  the  amount  raised  by  them  is  greater, 
than  is  required  by  the  wants  of  the  government ;  and  finally,  that  the 
proceeds  are  to  be  applied  to  objects  unauthorized  by  the  constitutioo. 
These  are  the  only  causes  alleged  to  justify  an  open  opposition  to  the 
laws  of  the  country,  and  a  threat  of  seceding  from  the  Union,  if  any 
attempt  should  be  made  to  enforce  them.  The  first  virtually  acknow- 
ledges, that  the  law  in  question  was  passed  under  a  power  expreaslj 
given  by  the  constitution,  to  lay  and  collect  imposts  ;  but  its  constita- 
tionality  is  drawn  in  question  from  the  motives  of  those,  who  passed  it 
However  apparent  this  purpose  may  be  in  the  present  case,  nothing  can 
be  more  dangerous,  than  to  admit  the  position,  that  an  unconstitutional 
purpose,  entertained  by  the  members,  who  assent  to  a  law  enacted  undeff 
a  constitutional  power,  shall  make  that  law  void  ;  for  how  ia  that  purpose 
to  be  ascertained  ?  Who  is  to  make  the  scrutiny  ?  How  often  may 
bad  purposes  be  falsely  imputed  ?  in  how  many  cases  are  they  concealed 
by  false  professions  ?  in  how  many  is  no  declaration  of  motive  made  ? 
Admit  this  doctrine,  and  you  give  to  the  states  an  uncontrolled  right  to 
decide  ;  and  every  law  may  be  annulled  under  this  pretext  If,  there- 
fore, the  absurd  and  dangerous  doctrine  should  be  admitted,  that  a  state 
may  annul  an  unconstitutional  law,  or  one  that  it  deems  such,  it  will  not 
apply  to  the  present  case. 

^*The  next  objection  is,  that  the  laws  in  question  operate  unequally. 
This  objection  may  be  made,  with  trutli,  to  every  law  that  has  been  or 
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ftracd.      TI]o  wisdom  of  man  wver  yet  contrived  a  Eystem  of 

|tlint  would  op.  rate  willi  perferl  efiunlily.    If  tlie  unequal  opern- 

iiikea  it  unconstilutlonnl,  and   if  all  laws  of  thai  dew-iip- 

J  be  abrogated  by  any  state  fur  that  cause,  then,  indeed,  is  the 

J:onalitution  unworthy  o(  the  alightcsl  effort  for  its  preserv«t  on. 

hitherto  relied  on  il,  as  the  perpetual  bond  of  our  union.    We 

it,  as  the  work   of  Uie  oBsembled  wiedoni  of  the  natioD. 

I  trusted  to  it,  as  the  sheet-anchor  of  our  safely  in  the  stormy  times 

:h  a  foreign  or  domestic   foe.  '    We  have  looked  to  ii  with 

s  the  palladium  of  our  liberties,  and  with  all  tho  solemnities 

IB  pledged  to  each  otiier  our  lives  and  fortunes  here,  and 

■s  of  happiness  hereafter,  in  its  defence  and  support.     Were  we 

;ountrymen,  in  attaching-  this  importance  to  the  constitu- 

ir  country  ?     Was  our  devotion  paid  to  the  wretched,  inefficient, 

ance,  which  this  new  doctrine   would  make  it  ?     Did  we 

luraelves  to  the  support  of  an  airy  notiiing,  a  bubble,  that  must 

way  by  the  first  breath  of  disaffection?      Was  this  self-de- 

vi?ionary  theory,  the  work  of  the  profoutiit  statesmen,  the  ei- 

B,  to  whom  Ihu  task  of  constitutiouul  reform  was  eatrost- 


nnmc  of  Washington  sanction,  did  the  states  dciiberalelj 
in  anomaly  in  the  history  of  fundamcotnl  Icgislntion .'  iVo. 
it  mistaken.  The  letter  of  tliis  great  instrument  ia free  fiooi 
fault:  its  hingunge  directly  contrudicta  the  imputation:  its 
lident  iiilcnl,  contradicts  it-  No,  we  did  not  err  I  Our 
in  does  not  contiun  (be  absurdity  of  frivinj;  (lower  to  make  laws. 


CH.  XY.]     POWERS  OF  CONGRESS COMMERCE.       549 

"  The  two  remaiDing  objections  made  by  the  Ordinance  to  thepe  laws 
are,  that  the  sums  intended  to  be  raised  by  them  are  greater,  th^n  are 
required,  and  that  the  proceeds  will  be  uncoDstitutionally  employed. 

*^  The  constitution  has  given  expressly  to  congress  the  right  of  raising 
revenue,  and  of  determining  the  sum  the  public  exigencies  will  require. 
The  states  have  no  eontrol  over  the  exercise  of  this  right,  other  tlian 
that,  which  results  from  the  power  of  changing  the  representatives  who 
abuse  it,  and  thus  procure  redress.  Congress  may  undoubtedly  abuse 
this  discretionary  power,  but  the  same  may  be  said  of  others,  with  which 
they  are  vested.  Yet  the  discretion  must  exist  somewhere.  The  con- 
stitution has  given  it  to  the  representatives  of  all  the  people,  checked 
by  the  representatives  of  the  states,  and  by  the  executive  power.  The 
South-Carolina  construction  gives  it  to  the  legislature  or  the  convention 
of  a  single  state,  where  neither  the  people  of  the  different  states,  nor 
the  states  in  their  separate  capacity,  nor  the  chief  magistrate  elected  by 
the  people,  have  any  representation.  Which  is  the  most  discreet  dispo- 
sition of  the  power?  I  do  not  ask  you,  fellow  citizens,  which  is  the 
constitutional  disposition*,  that  instrument  speaks  a  language  not  to  be 
misunderstood.  But  if  you  were  assembled  in  general  convention, 
which  would  you  think  the  safest  depository  of  this  discretionary  power 
in  the  last  resort?  Would  you  add  a  clause,  giving  it  to  each  of  tbo 
states,  or  would  you  sanction  the  wise  provisions  already  made  by  your 
constitution  ?  If  this  should  be  the  result  of  your  deliberations,  when 
providing  for  tlie  future,  are  you,  can  you  be  ready  to  risk  all,  that  we 
hold  dear,  to  establish,  for  a  temporary  and  a  local  purpose,  that,  which 
you  must  acknowledge  .to  be  destructive  and.  even  absurd,  as  a  general 
provision  ?  Carry  out  the  consequences  of  this  right  vested  la  the 
different  states,  and  you  must  perceive,  that  the  crisis  your  conduct  pre- 
sents at  this  day  would  recur,  whenever  any  law  of  the  United  States 
displeased  any  of  the  states,  and  that  we  should  soon  cease  to  be  a  na- 
tion. 

*'  The  Ordinance,  with  the  same  knowledge  of  the  future,  that  charac- 
terizes a  former  objection,  tells  you,  that  the  proceeds  of  the  tax  will  be 
unconstitutionally  applied.  If  this  could  be  ascertained  with  ceitainty, 
the  objection  would,  with  more  propriety,  be  reserved  for  the  law  so 
applying  the  proceeds ;  but  surely  cannot  be  urged  against  the  laws  levy- 
ing the  duty. 

*^  These  are  the  allegations  contained  in  the  Ordinance.  Examine 
them  seriously,  my  fellow  citizens, — judge  for  yourselves.  I  appeal  to 
you  to  determine,  whether  they  are  so  clear,  so  convincing,  as  to  leave 
no  doubt  of  their  correctness ;  and  even  if  you  should  come  to  this  con- 
clusion, how  far  they  justify  the  reckless,  destructive  course,  which  you 
are  directed  to  pursue.  Review^  these  objections,  and  the  conclusions 
drawn  from  them,  once  more.  What  are  they  ?  Every  law,  then,  for 
raising  revenue,  according  to  the  South-Carolina  Ordinance,  may  be 
rightfully  annalled,  unless  it  be  so  framed,  as  no  law  ever  will  or  can 
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be  framed.  Congress  hsve  a  right  to  pass  laws  for  raisiBg  reveirae,  and 
each  state  has  a  right  to  oppose  their  execution,  —  two  rigbta  directly 
opposed  to  each  other ;  —  and  yet  is  this  absurdity  supposed  to  be  cos- 
tained  in  an  instrument,  drawn  for  the  express  purpose  of  a  voiding  colli- 
sions between  the  states  and  the  general  government,  by  an  assembly 
of  the  most  enlightened  statesmen  and  purest  patriots  ever  embodied  for 
a  similar  purpose. 

^  In  vain  have  theee  sages  declared,  that  congress  shall  have  power 
to  lay  and  collect  taxes,  duties,  imposts,  and  excises ;  in  vain  have  they 
provided,  that  they  shall  have  power  to  pass  laws,  which  shall  be  Loces- 
aary  and  proper  to  carry  those  powers  into  execution ;  that  those  laws 
and  that  constitution  shall  be  the  ^  supreme  law  of  the  land,  and  that  the 
judges  in  every  state  shall  be  bound  thereby,  any  thing  in  the  constito- 
tton  and  laws  of  any  state  to  the  contrary  notwithstanding.'  In  vain 
have  the  people  of  the  several  states  solemnly  sanctioned  these  provi- 
sions, made  thom  their  paramount  law,  and  individually  swoni  to  sup- 
port them  whenever  they  were  called  on  to  execute  any  office.  Vain 
provisions!  ineffectual  restrictions !  vile  profanations  of  oaths  I  miserable 
mockery  of  legislation !  if  the  bare  majority  of  the  voters  in  any  one 
state  may,  on  a  real  or  supposed  knowledge  of  the  intent,  with  which  a 
law  has  been  passed,  declare  themselves  free  from  its  operation,  —  say 
here  it  gives  too  little,  there  too  much,  and  operates  unequally,  —  here 
it  suffers  articles  to  be  free,  that  ought  to  be  taxed, —  there  it  taxes  those, 
that  ought  to  be  free  —  in  this  case  the  proceeds  are  intended  to  be  ap- 
plied to  purposes,  which  we  do  not  approve,  —  in  that  the  amount  raiaed 
is  more  than  is  wanted.  Congress,  it  is  true,  are  invested  by  the  con- 
stitution with  the  right  of  deciding  these  questions  according  to  their 
sound  discretion ;  congress  is  composed  of  the  representatives  of  all 
the  states,  and  of  all  the  people  of  all  the  states  ;  but  we,  part  of  the 
people  of  one  state,  to  whom  the  constitution  has  given  no  power  on  the 
subject,  from  whom  it  has  expressly  taken  it  away,  —  we,  who  have  sol- 
emnly agreed,  that  this  constitution  shall  be  our  law,  —  we,  roost  of 
whom  have  sworn  to  support  it,  —  we  now  abrogate  this  law,  and  swear, 
and  force  others  to  swear,  that  it  shall  not  be  obeyed  ;  —  and  we  do  this, 
not  because  congress  have  no  right  to  pass  such  laws ;  this  we  do  not 
allege ;  but  because  they  have  passed  them  with  improper  views.  They 
arc  unconstitutional,  from  the  motives  of  those,  who  passed  them,  which 
we  can  never  with  certainty  know,  from  their  unequal  operation,  al- 
though it  IB  impossible,  from  the  nature  of  things,  that  they  should  be 
equal,  and  from  the  disposition,  which  we  presume  may  be  made  of 
their  proceeds,  although  that  disposition  has  not  been  declared.  This 
is  the  plain  meaning  of  the  ordinance  in  relation  to  laws,  which  it  abro- 
gates 4br  alleged  unconstitutionality.  But  it  does  not  stop  there.  It 
repeals,  in  express  terms,  an  important  part  of  the  constitution  itself,  and 
of  laws  passed  to  give  it  effect,  which  have  never  been  alleged  to  be  un- 
coDstitiitioiial.     The  odnstitution  declares,  that  ths  jodidBl  pows  of 
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the  United  States  extend  to  cases  arising  under  the  law5i  of  the  United 
States,  and  that  such  laws,  the  constitution  and  treaties,  shall  be  para- 
mount to  the  state  constitutions  and  Inws.  The  judiciary  act  preBcribea 
the  mode,  by  which  the  case  may  be  brought  liefore  a  court  of  the  United 
States  by  appeal,  when  a  state  tribunal  shall  decide  against  this  provi- 
sion of  the  ronstitutioii.  The  ordinance  declares,  that  there  shall  be  no 
appeal  —  makes  the  state  law  paramount  to  the  constitution  and  laws  of 
the  United  States  ~  forces  judges  and  jurors  to  swear,  that  they  will 
disregard  their  provisions ;  and  even  makes  it  penal  in  a  suitor  to  at- 
tempt relief  by  appeal.  It  further  declares,  that  it  shall  not  be  lawful 
for  the  authorities  of  the  United  States,  or  of  that  state,  to  enforce  the 
payment  of  duties  imposed  by  the  revenue  laws  within  its  limits. 

''Here  is  a  law  of  the  United  States,  not  even  pretended  to  be  uncon- 
stitutional, repealed  by  the  authority  of  a  small  majority  of  the  voters  of 
a  single  state.  Here  is  a  provision  of  the  coustitution,  which  is  solenmly 
abrogated  by  the  same  authority. 

^  On  such  expositions  and  reasonings,  the  ordinance  grounds  not  only 
an  assertion  of  the  right  to  annul  the  law.-),  of  which  it  complains,  but  to 
enforce  it  by  a  threat  of  seceding  from  the  Union,  if  any  attempt  is  made 
to  execute  them. 

**  This  right  to  sece<le  is  deduced  from  the  nature  of  the  constitution, 
which  they  say  is  a  compact  between  sovereign  states,  who  have  pre- 
served their  whole  sovereignty,  and  therefore  are  subject  to  no  superior ; 
that  because  they  made  the  compact,  they  can  break  it,  when,  in  their 
opinion,  it  has  been  departed  from  by  the  other  states.  Fallacious  aa 
this  course  of  reasoning  is,  it  enlists  state  pride,  and  finds  advocates  in 
tiie  honest  prejudices  of  those,  who  have  not  studied  the  nature  of  our 
government  sufficiently  to  see  the  radical  error,  on  which  it  rests. 

^  The  people  of  the  United  States  formed  the  coustitution,  acting 
through  the  state  legislatures  in  making  the  compact,  to  meet  and  discuds 
its  provisions,  and  acting  in  separate  conventions,  when  they  ratified 
those  provisions ;.  but  the  terms  used  in  its  construction,  show  it  to  be  a 
government,  in  which  the  people  of  all  the  states  collectively  are  repre- 
sented. We  are  one  people  in  the  choice  of  president  and  vice-presi- 
dent Here  the  states  have  no  other  agency,  than  to  direct  the  mode,  in 
which  the  votes  shall  be  given.  The  candidates  having  the  majority  of 
all  the  votes  are  chosen.  The  electors  of  a  majority  of  states  may  have 
given  their  votes  for  one  cundiJate,  and  yet  another  may  be  chosen. 
The  people,  then,  and  not  the  states,  are  represented  in  the  executive 
branch. 

'*  In  the  house  of  representatives  there  is  this  difference,  that  the  peo- 
ple of  one  state  du  not,  as  in  the  case  of  president  and  vice-president, 
all  vote  for  the  same  officers.  The  people  of  all  the  states  do  not  vote 
for  all  the  members,  each  state  electing  its  own  representatives.  But 
this  creates  no  material  distinction.  When  chosen,  they  are  aU  repre- 
sentatives of  the  United  States,  not  representatives  of  the  particular 
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state  from  whence  they  come.  Thej  are  paid  bj  the  United  Statei, 
not  by  the  state  ;  nor  are  they  accountable  to  it  for  any  act  done  in  the 
performance  of  their  legislative  functions ;  and  howerer  they  may  m 
practice,  as  it  is  their  duty  to  do,  consult  and  prefer  the  interests  of  their 
particular  constituents,  ^hen  they  come  in  conflict  with  any  other  partial 
or  local  interest,  yet  it  is  their  first  and  highest  duty,  as  representatives 
of  the  United  States,  to  promote  the  general  good. 

**  The  constitution  of  the  United  States,  then,  forms  a  govemwufdt 
not  a  league ;  and  whether  it  be  formed  by  compact  between  the  slates, 
or  in  any  other  manner,  its  character  is  the  same.  It  is  a  government, 
in  which  all  the  people  are  represented,  which  operates  directly  on  the 
people  individually,  not  upon  the  states ;  they  retained  all  the  power 
they  did  not  grant  But  each  state  having  expressly  parted  with  so 
many  powers,  as  to  constitute  jointly  with  the  other  states  a  single  nation, 
cannot  from  that  period  possess  any  right  to  secede,  because  such  seces- 
sion does  not  break  a  league,  but  destroys  the  unity  of  a  nation ;  and 
any  injury  to  that  unity  is  not  only  n  breach,  which  would  result  from  the 
contravention  of  a  compact ;  but  it  is  an  offence  against  the  whole  Union. 
To  say,  that  any  state  may  at  pleasure  secede  from  the  Union,  is  to  say, 
that  the  United  States  are  not  a  nution ;  because  it  would  be  a  solecism 
to  contend,  that  any  part  of  a  nation  might  dissolve  its  connexion  with 
the  other  parts,  to  their  injury  or  ruin,  without  committing  any  ofllence. 
Secession,  like  any  other  revolutionary  act,  may  be  morally  justified  by 
the  extremity  of  oppression ;  but  to  call  it  a  constitutional  right,  is  con- 
founding the  meaning  of  terms ;  and  can  only  be  done  through  gross 
error,  or  to  deceive  those,  who  are  willing  to  assert  a  right,  but  would 
pause  before  they  made  a  revolution;  or  incur  the  penalties  consequent 
on  a  failure. 

*'  Because  the  Union  was  formed  by  compact,  it  is  said  the  parties  to 
that  compact  may,  when  they  feel  themselves  aggrieved,  depart  from  it ; 
but  it  is  precisely  because  it  is  a  compact,  that  they  cannot.  A  compact 
is  an  agreement,  or  binding  obligation.  It  may,  by  its  terms,  have  a 
sanction  or  penalty  for  its  breach,  or  it  may  not.  If  it  contains  no  sanc- 
tion, ic  may  be  broken  with  no  other  consequence,  than  moral  guilt:  if  it 
have  a  sanction,  then  the  breach  incurs  the  designated  or  implied  pen- 
alty. A  league  between  independent  nations,  generally,  has  no  sanc- 
tion, other  than  a  moral  one  ;  or,  if  it  should  contain  a  penalty,  as  there 
is  no  common  superior,  it  cannot  be  enforced.  A  government,  on  the 
contrary,  always  has  a  sanction,  express  or  implied  ;  and  in  our  case,  it 
is  both  necessarily  implied,  and  expressly  given.  An  attempt  by  force 
of  arms  to  destroy  a  government,  is  an  ofience,  by  whatever  means  the 
constitutional  compact  may  huve  been  formed  ;  and  such  government 
has  the  right,  by  the  law  of  self-defence,  to  pass  acts  for  punishing  the 
offender,  unless  that  right  is  modified,  restrained,  or  resumed  by  the 
constitutional  act  In  our  system,  although  it  is  modified  in  the  case  of 
treason,  yet  authority  is  expressly  given  to  pass  all  laws  necessary  to 
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carry  its  powers  into  effect,  and  under  this  g^rant  provision  has  been 
made  for  punishing  acts,  which  obstruct  the  due  administration  of  the 
laws. 

'*  It  would  seem  superfluous  to  add  any  thing  to  show  the  nature  of 
that  Union,  which  connects  us  ;  but  as  erroneous  opinions  on  this  sub- 
ject are  the  foundation  of  doctrines  the  roost  destructive  to  our  peace, 
I  must  give  some  further  developement  to  my  views  on  this  subject   No 
one,  fellow  citizens,  has  a  higher  reverence  for  the  reserved  rights  of  the 
states,  than  the  magistrate,  who  now  addresses  you.    No  one  would 
make  greater  personal  sacrifices,  or  official  exertions  to  defend  them 
from  violation ;  but  equal  care  must  be  taken  to  prevent,  on  their  part, 
an  improper  interference  with,  or  resumption  of  the  rights  they  have 
vested  in  the  nation.  The  line  has  not  been  so  distinctly  drawn,  as  to  avoid 
doubts  in  some  cases  of  the  exercise  of  power.    Men  of  the  best  inten- 
tions, and  soundest  views  may  differ  in  their  construction  of  some  parts 
of  the  constitution ;  but  there  are  others,  on  which  dispassionate  reflec- 
tion can  leave  no  doubt     Of  this  nature  appears  to  be  the  assumed 
right  of  secession.    It  rests,  as  we  have  seen,  on  the  alleged  undivided 
sovereignty  of  the  states,  and  on  thfir  having  formed,  in  tiiis  sovereign 
capacity,  a  compact,  which  is  called  the  constitution,  from  which,  be- 
cause they  made  it,  they  have  the  right  to  secede.  Both  of  these  positions 
are  erroneous,  and  some  of  the  arguments  to  prove  them  so  have  been 
anticipated. 

**  The  states  severally  have  not  retained  their  entire  sovereignty.    It 
has  been  shown,  that,  in  becoming  parts  of  a  nation,  not  members  of  a 
league,  they  surrendered  many  of  their  essential  parts  of  sovereignty. 
The  right  to  make  treaties,  declare  war,  levy  taxes,  exercise  exclusive 
judicial  and  legislative  powers,  were  all  of  them  functions  of  sove- 
reign power.    The  states,  then,  for  all  these  important  purposes,  were 
no  longer  sovereign.    The  allegiance  of  their  citizens  was  transferred, 
in  the  first  instance,  to  the  government  of  the  United  States ;  they  be- 
came American  citizens,  and  owed  obedience  to  the  constitution  of  the 
United  States,  and  to  laws  made  in  conformity  with  the  powers  it  vested 
in  congress.    This  last  position  has  not  been,  and  cannot  be  denied. 
How,  then,  can  that  state  be  said  to  be  sovereign  and  independent,  whose 
citizens  owe  obedience  to  laws  not  made  by  it,  and  whose  magistrates 
are  sworn  to  disregard  those  laws,  when  they  come  in  conflict  with 
those  passed  by  another  ?    What  shows  conclusively,  that  the  states 
cannot  be  said  to  have  reserved  an  undivided  sovereignty,  is,  that  they 
expressly  ceded  the  right  to  punish  treason  ;  not  treason  against  their 
separate  power,  but  treason  against  the  United  States.    Treason  is  an 
offence  against  sovereignty^  and  sovereignty  must  reside  with  the  power 
to  punish  it    But  the  reserved  rights  of  the  states  are  not  less  sacred, 
because  they  have,  for  their  common  interest,  made  the  general  govern- 
ment the  depositary  of  these  powers. 
^  The  unity  of  our  political  character,  (as  has  been  shown  for  another 
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commenceil  with  iia  very  existence.    Under  the  roynl  govern- 

hod  no  BepsralB  chacicter;  out  opposition  lo  ita  oppressions 

I  U.MTED  Colonies.     We  were  the  Umted  States  under  the 

Btion,  anii  llie  name   waa  perpetuated,  and   the  Unioo  rendered 

■rfect  by  the  Federal  constitution.     ]a  none  of  these  stages  did 

der  ourselves  in  any  olhc^r  light,  tlinn  aa  forming  one  nation. 

and  slliBncea  were   made   in  Uic  name  of  all.     Troops  were 

>T  (he  jomt  defence.     How,  then,  with  all  these  proofs,  that  uo- 

Ichanges  of  our  position  ve   had,  for  designated  purposes  and 

Ifined  powers,  created  National  governmonta ;  how  is  it,  that  the 

Irfert  of  those  several  modes  of  Union  should  now  be  considered 

)  league,  that  may  be  dissolved  at  pleasure  ?     It  is   from  an 

rms.  '  Compact'is  used,  as  synonymous  witJi '  league,' althongh 

(  term  is  not  employed,  because  it  would  at  once  abow  ihe  fallacy 

ing.     It  would  not  do  to  say,  that  our  constitution  was  only 

t  it  is  laboured  to  prove  it  a  compiict,  (which  in  one  sense 

|)d  then  to  argue,  that,  as  a  league   ia  a  compact,  every  compact 

nations  must  of  course  be  a  league,  and  that  from  such  an  en- 

m  every  sovereign  power  has  a  right  to  recede.     But  it  has  been 

:hat  In  this  sense  the  states  are  not  sovereign,  and  that  even  if 

re,  and  the  national  constitution  had   been  formed   by  compact. 

^ould  be  no  right  in  any  one  etale  to  exonerate   itself  from   its 


I  obvious  are  the  reasons,  which  forbid  tliis  secession,  that  it  is 
■y  only  to  nllude  to  them.  The  Union  was  formed  for  the  benefit 
It  was  produced  by  mutual  sacrifices  of  interests  and  opinions. 
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have  dictated  these  terms,  or  rather  this  rejection  of  all  terms,  in  the 
name  of  the  people  of  South  Carolina.  It  is  true,  thai  the  governor  of 
the  state  speaks  of  the  submission  of  their  grievances  to  a  convention 
of  all  the  states,  which,  he  says,  they  *  sincerely  and  anxiously  seek  and 
desire.'  Yet  this  obvious  and  constitutional  mode  of  obtaining  the  sense 
of  the  other  states,  on  the  construction  of  the  federal  compact,  and 
amending  it,  if  necessary,  has  never  been  attempted  by  those,  who  have 
urged  the  state  on  to  this  destructive  measure.  The  state  might  have 
proposed  to  call  for  a  general  convention  to  the  other  states ;  and  con- 
gress, if  a  sufficient  number  of  them  concurred,  must  have  called  it. 
But  the  first  magistrate  of  South  Carolina,  when  he  expressed  a  hope, 
that,  'on  a  review  by  congress  and  the  functionaries  of  the  general 
government  of  the  merits  of  the  controversy,'  such  a  convention  will  be 
accorded  to  them,  must  have  known,  that  neither  congress,  nor  any  func- 
tionary of  the  general  government,  has  authority  to  call  such  a  con- 
vention, unless  it  be  demanded  by  two  thirds  of  the  states.  This  sug- 
gestion, then,  is  another  instance  of  the  reckless  inattention  to  the  pro- 
visions of  the  constitution,  with  which  this  crisis  has  been  madly  hurried 
on ;  or  of  the  attempt  to  persuade  the  people,  that  a  constitutional  reme- 
dy had  been  sought  and  refused.  If  the  legislature  of  South  Carolina 
*  anxiously  desire '  a  general  convention  to  consider  their  complaints, 
why  have  they  not  made  application  for  it,  in  the  way  the  constitution 
points  out  ?  The  assertion,  that  they  *  earnestly  seek '  it,  is  completely 
negatived  by  the  omission." 


i 


THE  BORROWER  ¥nLL  BE  CHARGED 
AN  OVERDUE  FEE  IF  THIS  BOOK  18 
NOT  RETURNED  TO  THE  LIBRARY  ON 
OR  BEFORE  THE  LAST  DATE  STAMPED 
BELOW.  NON-RECEIPT  OF  OVERDUE 
^ES    NOT    EXEMPT    THE 


